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In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER-i
IOA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.
H. RIDENBAUGH, MARY RIDEN-
BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style
of the SHAW LUMBER COMPANY,

Defendants.

Complaint.

The United States of America by R V. Cozier, its

attorney, for the District of Idaho, acting in this behalf
by direction of the Attorney General of the United
States, brings this its complaint against Orin Thayer
and R, S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh
and A. Rossi, doing business under the firm name and
style of the Shaw Lumber Company and for cause of
action and suit alleges:

t
That the defendants R S. Shaw, W. H. Ridenbaugh,

Mary Ridenbaugh and A. Rossi are now and at all times
hereinafter mentioned were copartners doing business
under the firm name and style of the Shaw Lumber
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Company and engaged in carrying on a general whole-

sale and retail lumber and wood business at Boise City,

State of Idaho.

n.

That the United States is now, and at all times here-

inafter mentioned, was the owner and entitled to the

possession of the following described lands, to wit:

Sections 9, 10, 15, and 16, township 4 N., range 4 E., B.

M., and sections 3, 4, 5, 8, 9, 16, 21, 26, 27, 28; 34 and 35,

township 5 N., range 4 E., B. M., and sections 13, 14, 25,

26, 34 and 35, township 6 N., range 4 E., B. M., being

and lying adjacent to Grimes Creek, Boise County, State

of Idaho.

III.

That during the years 1900, 1901, and 1902 the said

defendant Orin Thayer unlawfully and wrongfully en-

tered upon the said described lands of the plaintiff, and

then and there willfully and unlawfully and wrongfully

felled and cut down timber and trees then and there

standing and growing upon said public lands, such tim-

ber and trees then and there being the property of the

plaintiff and unlawfully and willfully took and carried

away the said timber and trees so felled and cut and

being the property of the plaintiff, as aforesaid, and

unlawfully and willfully manufactured therefrom four

Thousand two hundred (4,200) cords of wood of t"he value

of five (#5.00) dollars per cord, and of the total value of

twenty-one thousand (|21,000.00) dollars, then and there

the property of the plaintiff, which said four thousand
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two hundred (4,200) cords of wood the said defendant

did then and there unlawfully and wrongfully convert

to his own use and benefit, to the damage of the plaintiff

in the sum of twenty-one thousand ($21,000.00) dollars.

IV.

Plaintiff further alleges that the said defendant Orin

Thayer thereupon and thereafter unlawfully and will-

fully sold and delivered the said four thousand two hun-

dred (4,200) cords of wood which he unlawfully and

wrongfully cut from said lands as aforesaid, and which

was then and there the property of the plaintiff, to R.

S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh, and A.

Rossi, then and there doing business under the firm

name and style of the Shaw Lumber Company, and that

the said defendants constituting the said Shaw Lumber
Company, as aforesaid, then and there received into

their possession the said four thousand two hundred
14,200) cords of wood of the value of five ($5.00) dollars

per cord and to the total value of twenty-one thousand

($21,000.00) dollars. Said wood being then and there
the property of the said plaintiff, and then and there
unlawfully and wrongfully appropriated and converted
said wood, so received from the said Orin Thayer, as
aforesaid, being then and there the property of the
plaintiff, as aforesaid, to their own use and benefit to
the damage of the plaintiff in the sum of twenty-one
thousand ($21,000.00) dollars.

Wherefore plaintiff demands judgment against said
defendants, and each of them, in the sum of twenty-one
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thousand ($21,000.00) dollars and for costs of this action.

R. V. COZIER,

TJ. S. Attorney for Plaintiff.

State of Idaho, ^
y ss.

County of Ada. J

R. V. Cozier, being first duly sworn, on his oath de-

poses and says: That he is the attorney for the plaintiff

in the above-entitled action and that he makes this

affidavit for and on behalf of the United States. That

he has read the foregoing complaint and knows the con-

tents thereof, and that the same is true, except as to

those matters stated on his information and belief and

as to those matters he believes it to be true.

R. V. COZIER.

Subscribed and sworn to before me this 7th day of

May, 1903.

A. L. RICHARDSON,

Clerk.

[Endorsed]: No. 25. In the Circuit Court of the

United States, Within and for the District of Idaho,

Central Division. The United States of America,

Plaintiff, vs. Orin Thayer, R. S. Shaw, W. H. Riden-

baugh, and A. Rossi, Defendants. Complaint. Filed

May 7th, 1903. A. L, Richardson, Clerk. R. V. Cozier,

Attorney for Plaintiff.
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In the Circuit Court of the United States for the District of

Idaho, Central Division.

THE UNITED STATES OF AMER-'
ICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W. )
Na

H. RIDENBAUGH, MARY RIDEN-
BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY.

Summons.

The President of the United States, to Orin Thayer and
R. S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh,
A. Rossi, Doing Business Under the Firm Name and
Style of the Shaw Lumber Company, the Above-
named defendants, Greeting:

You are hereby commanded to be and appear in the
above entitled Court, holden at Boise, in said District,

and answer the complaint filed against you in the above
entitled action within twenty days from the date of the
service of this Summons upon you, if served within the
county of Ada, in said District, or if served within any
other county of said District, then within forty days
from the date of such service upon you; and if to,, fail
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so to appear and answer, for want thereof, the plaintiff

will take judgment against you for the sum of $21,000.00,

and for the costs of this action. This suit is brought

upon the ground that during the years 1900, 1901, and

1902, that the defendant Orin Thayer, unlawfully en-

tered upon the lands of the plaintiff situated upor> sec-

tions 3, 4, 5, 8, 9, 16, 21, 26, 27; 28; 34 and 35, T. 5 N., R,

4 E, B. M., and sections 13, 14, 25, 26, 34 and 35, T. 6 N.,

R. 4 E., B. M., being and lying adjacent to Grimes Creek,

Boise County, State of Idaho, and unlawfully cut down

Timber trees therefrom and manufactured 4,200 cords of

wood, and thereafter the said defendant unlawfully

delivered the said 4,200 cords of wood to the said defend-

ants, R. S. Shaw, W. H. »Ridenbaugh, Mary Ridenbaugh

and A. Rossi, who received the aforesaid 4,200 cords of

wood into their possession, and unlawfully converted

the same to their own use and benefit to the damage of

the plaintiff in the aforesaid sum of $21,000.00. The

facts more fully appearing in plaintiff's complaint, a

certified copy of which is served herewith and made a

part hereof.

And this is to command you, the marshal of said Dis-

trict, or your deputy, to make due service and return

of this summons. Hereof fail not.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United
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States, and the seal of said Circuit Court, affixed at

Boise in said District this 8th day May, 1903.

[Seal] A. L. RICHARDSON,

Clerk.

I hereby certify that I received the within summons

at Boise, Idaho, May 8th, 1903, and served the same on

R. S. Shaw, W. H. Ridenbaugh and Mary Ridenbaugh, at

Boise, Idaho, May 8th, 1903.

I served the same on Orin Thayer at his ranch on

Clear Creek 27 miles north of Boise, May 9th, 1903.

I served the same on A. Rossi at Boise, Idaho, May
9th, 1903.

R. ROUNDS,

Marshal.

By C. K. Andrews,

Deputy.

[Endorsed]: No. 25. In the Circuit Court of the

United States for the District of Idaho, Central Division.

The United States, vs. Orin Thayer et al. Summons.

Returned and filed May 11th, 1903. A. L. Richardson,

Clerk. By H. L. Richardson, Deputy Clerk.
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In the Circuit Court of the United States for the District of

Idaho, Central Division.

THE UNITED STATES OP AMER-

ICA,
Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENGAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

Order Extending Time to Answer.

On application of W. E. Borah and Wood & Wilson,

attorneys for the defendants above named, it is hereby

ordered that the time for filing either answer or demur-

rer for the defendants R S. Shaw, W. H. Ridenbaugh,

Mary Ridenbaugh, and A. Rossi, be extended so that

the same may be filed on or before the 18th of June,

1903.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. In the Circuit Court of the

United States in and for the Central Division of the

District of Idaho. United States of America, Plaintiff,

vs. Orin Thayer et al., Defendants. Order. Filed May

27th, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITE© STATES OF AMER-
ICA,

Plaintiff,

vs.

ORIN THAYER and R, S. SHAW, W.'

H. RIDENBAUGH, MARY RIDEN-

BAUGH and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants.

Answer of Mary Ridenbaugh.

Comes now Mary Ridenbaugh, one of the defendants

above named, answering for herself and not for either

of her codefendants, admits, denies and alleges as fol-

lows:

1st. Denies that she now is, or at any of the times

mentioned in the complaint herein was, a copartner in

or in any way interested in, or in any way connected
with the Shaw Lumber Company, either as a copartner
or otherwise, as specifically set forth and alleged in

paragraph one of the complaint herein.

2d. This defendant further alleges, that she is not
now and at the times mentioned in the complaint herein
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was not, and never has been a copartner in or doing

business with either the said R. S. Shaw, W. H. Riden-

baugh or A. Rossi under the name and style of the Shaw

Lumber Company, and that she has never participated

in or been engaged in any of the transactions specifically

alleged and set forth in said complaint.

Wherefore, this defendant prays judgment, that said

complaint may be dismissed as to the said defendant,

and for her costs herein.

FREMONT WOOD and

W. E. BORAH,

Attorneys for Defendant, Mary Ridenbaugh.

State of Idaho,

County of Ada.}
Mary Ridenbaugh, being first duly sworn, deposes and

says, that she is one of the defendants named in the fore-

going cause of action; that she has read the fore-

going answer and knows the contents thereof, and that

the facts therein stated are true of her own knowledge.

MARY RIDENBAUGH,

Subscribed and sworn to before me this 15th day of

July, A. D. 1903.

[Seal] NELLIE T. WOOD,

Notary Public, Ada County, Idaho.

[Endorsed]: No. 25. In the Circuit Court of the

United States in and for the Central Division of the

District of Idaho. The United States of America,

Plaintiff, vs. Orin Thayer et al., Defendants. Answer



vs. Orin Thayer et al. 11

of Mary Ridenbaugh. Filed July 15th, 1903. A. L.

Richardson, Clerk.

In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER-

ICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants.

Answer of A. Rossi.

Comes now, A. Rossi, one of the defendants above

named and answering for himself and not for either of

his codefendants, admits, denies and alleges, as follows:

1st. Denies that he now is, or at any of the times

mentioned in the complaint herein, was a copartner in

or in any way interested in, or in any way connected

with the Shaw Lumber Company, either as a copartner

or otherwise, as specifically set forth and alleged in

paragraph one of the complaint herein.

2d. This defendant further alleges, that he is not

now, and at the times mentioned in the complaint herein

was not, and never has been, a copartner in or doing
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business with either the said R. S. Shaw, W. H. Riden-

baugh or Mary Ridenbaugh, under the name and style

of the Shaw Lumber Company, and that he has never

participated in or been engaged in any of the transac-

tions specifically alleged and set forth in said complaint.

Wherefore, this defendant prays judgment, that said

complaint may be dismissed as to the said defendant,

and for his costs herein.

FREMONT WOOD and

W. E. BORAH,

Attorneys for the Defendant A. Rossi.

State of Idaho,
ss. i}County of Ada,

A. Rossi, being first duly sworn, deposes and says that

he is one of the defendants named in the foregoing cause

of action; that he has read the foregoing answer and

knows the contents thereof and that the facts therein

stated are true of his own knowledge.

A. ROSSI.

Subscribed and sworn to before me this 15th day of

July, A. D. 1903.

[Seal] NELLIE T. WOOD,
Notary Public, Ada County, Idaho.

[Endorsed]: No. 25. In the Circuit Court of the

United States in and for the Central Division of the Dis-

trict of Idaho. The United States of America, Plaintiff,

vs. Orin Thayer et al., Defendants. Answer of A. Rossi.

Filed July 15th, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER-!

IOA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants,

Answer of Orin Thayer, R. S. Shaw, and W, H. Ridenbaugh.

Come now the defendants, W. H. Ridnebaugh, R. S.

Shaw and Orin Thayer, and for answer to the complaint

herein admit, deny and allege as follows:

1st. These defendants deny that R, S. Shaw, W. H.

Ridenbaugh, Mary Ridenbaugh and A. Rossi now are

or at any of the times mentioned in the complaint herein

were copartners, doing business under the firm name

and style of the Shaw Lumber Company, engaged in

carrying on a general wholesale and retail lumber and

wood business at Boise City, State of Idaho; but these

defendants allege the fact to be that the said W. II.

Ridenbaugh was, and now is, and at all the times men-
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tioned in the complaint herein was the owner of the

business and property of the said Shaw Lumber Com-

pany, and that neither of the other defendants were

copartners therein.

2d. This defendant admits that the said plaintiff is

the owner of all those certain lands described in para-

graph two of the complaint herein, except section 16 in

township 4 north, range 4 east, and section 16, the west

naif of section 21, the northeast $ of the northwest \

of section 21, the north £ of the northeast \ of section 28,

and the southwest \ of the northeast \ of said section 28,

township 5 north, range 4 east, which said last men-

tioned and described lands had been granted and con-

veyed by plaintiff, as these defendants are informed

and believe and therefore upon information and belief

allege, before the commission of any of the trespasses

alleged to have been committed in the complaint herein.

3d. These defendants deny that during the years

1900, 1901, or 1902, the defendant Orin Thayer unlaw-

fully or wrongfully entered upon the lands of the plain-

tiff described in its complaint herein, or that he then

or there willfully, unlawfully or wrongfully fell and

cut down timber and trees then and there standing or

growing upon said lands or any of them, except as here-

inafter specifically stated; and these defendants deny

that the said Orin Thayer, either unlawfully or will-

fully, took and carried away the said timber trees, or

any timber trees so felled and cut, or that he unlaw-

fully or willfully manufactured therefrom four thou-
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sand (4,000) cords of wood, or any other quantity, except

as hereinafter stated; these defendants deny that said

cord wood was of the value of twenty-one thousand

($21,000.00) dollars, or of any other or greater value

than twenty cents per cord, and these defendants deny

that the said Orin Thayer did then and there unlawfully

or wrongfully convert the said cord wood to his own use

and benefit to the damage of plaintiff in the sum of

twenty-one thousand dollars, or to plaintiff's damage

in any other sum; and these defendants deny that the

said Orin Thayer converted the said cord wood, or

any part or portion thereof to his own use, except as

hereinafter stated.

4th. These defendants deny that the said Orin

Thayer, thereafter either unlawfully or willfully, sold

and delivered said cord wood or any part thereof to R.

S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh and A.

Rossi, then and there doing business under the name

and style of the Shaw Lumber Company, and deny that

the said defendants then constituted the said Shaw

Lumber Company, and deny that the said defendants

then and there received into their possession the said

cordwood, or any part or portion thereof; these defend-

ants deny that the said cordwood was then and there

the property of the plaintiff herein, or that the defend-

ants R. S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh

and A. Rossi, or either of them, unlawfully or wrong-

fully appropriated or converted said wood to their

own use and benefit to the damage of plaintiff in the
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sum of twenty-one thousand ($21,000.00) dollars, or in

any other amount.

5th. Further answering the complaint herein, and

for a separate affirmative defense thereto, those de-

fendants allege:

1st. That the defendants Orin Thayer and W. H.

Ridenbaugh at all the times mentioned and set forth

in the complaint herein were and now are citizens of

the United States and bona fide residents of the State

of Idaho.

2d. That the defendant W. H. Ridenbaugh now is,

and during all the times mentioned in the complaint

herein was, carrying on business at Boise City, Ada

County, Idaho, as a wholesale and retail dealer in

cordwood, lumber and other materials under the name

and style of the Shaw Lumber Company.

3d. That during the fall and winter of 1901 and

winter and spring of 1902, the defendant Orin Thayer

entered upon several and divers tracts of mineral land

along and in the immediate vicinity of Moore's Creek

and along and in the immediate vicinity of Grimes

Creek in Boise County, Idaho, the said lands so entered

upon by the said Thayer being a part of the public

domain of the United States and within a portion of the

various tracts of land set forth and described in the

complaint herein, as the property of the said plaintiff;

that said land so entered upon by said Thayer was and

is public mineral lands of the United States not subject

to entry under existing laws except for mineral entry;

that the defendant Thayer then and there cut and re-
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moved from said lands pine timber trees from and out

of which 1800 cords of the cordwood described in plain-

tiffs complaint were cut and manufactured; that said

trees were cut by the said defendant Thayer and said

cordwood was manufactured therefrom for domestic

purposes, and for general use as fuel at Boise City, Ada

County, Idaho, and that said cordwood manufactured

from said timber trees was thereafter, by the said de-

fendant Thayer, conveyed to Boise City, Ada County,

Idaho, where it was sold and delivered by the said

Thayer to the defendant W. H. Ridenbaugh, doing busi-

ness as aforesaid under the name of the Shaw Lumber

Company for general use as fuel among citizens and

residents of the said Boise City; that no portion of said

cordwood was exported or intended for export from the

State, and no portion of the said cordwood was or has

been exported from the State; that the same has been

used and disposed of by the said Shaw Lumber Com-

pany only for the uses and purposes hereinbefore stated.

4th. That in cutting said timber trees, the said de-

fendant Thayer well and truly observed all lawful rules

and regulations then in force and theretofore promul-

gated by the Secretary of the Interior for the protection

of the timber and of the undergrowth growing upon said

lands, and for other purposes as provided in the Act of

Congress approved June 3d, 1878, entitled "An Act au-

thorizing the citizens of Colorado, Nevada and terri-

tories to fell and remove timber on the public domain

for mining and domestic purposes," and to that end

these defendants allege that in cutting and removing
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said timber trees the said defendant Thayer did not cut

or remove any trees less than eight inches in diameter,

that he utilized all of the trees cut without committing

or permitting any waste thereof and that he so disposed

of the tops as to best prevent the spread of forest fires.

5th. These defendants therefore allege that the said

timber trees and the whole thereof from which said

cordwood was produced were felled, removed and dis-

posed of by the defendants herein under and in accord-

ance with the license and privileges extended by the

above-entitled act; and these defendants further allege

that no other or greater portion of the cordwood

described in the complaint herein was cut or removed

from the lands of plaintiff described in its complaint

herein, than said 1800 cords.

Wherefore, defendants pray that plaintiff take noth-

ing by its complaint herein.

W. E. BORAH and

FREMONT WOOD,

Attorneys for the Defendants.

State of Idaho,

County of Ada.

W. H. Ridenbaugh, being first duly sworn, deposes and

says that he is one of the defendants named in the fore-

going answer; that he has read the said answer and

I
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knows the contents thereof; that the facts therein stated

are true of his own knowledge, except the matters

therein alleged to be on information or belief, and as

to those matters he believes the same to be true.

W. H. RIDENBAUGH,

Subscribed and sworn to before me this 16th day of

July, 1903.

[Seal] NELLIE T. WOOD,

Notary Public in and for Ada County, Idaho.

[Endorsed] : No. 25. In the Circuit Court of the

United States in and for the Central Division of the

District of Idaho. The United States of America,

Plaintiff, vs. Orin Thayer et al., Defendants. Answer of

W. H. Ridenbaugh, Orin Thayer and R. S. Shaw. Filed

July 17th, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER- \

IOA,

Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W. .

> Law Owe.
H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants. /

Stipulation Extending Time to Plead.

It is hereby stipulated that the time to plead in the

above-entitled cause be extended until July 15th, 1903.

R. V. COZIER,

Attorney for Plaintiff.

W. E. BORAH and

FREMONT WOOD,
Attorneys for Defendants.

[Endorsed]: No. 25. In the Circuit Court of the

United States for the District of Idaho, Central Division.

The United States of America, Plaintiff, vs. Orin Thayer

et al., Defendant. Stipulation. Law Case. Filed

June 19th, 1908. A. L. Richardson, Clerk.
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At a stated term of the United States Circuit Court,

held at Boise, Idaho, on the 21st day of September,

1903. Present: Honorable JAS. H. BEATTY,

Judge.

THE UMTED STATES OF AMER-'

ICA,

VS. '. s"«. IT)

ORIN THAYER et al.

Order Dismissing Cause as to Defendants Mary Ridenbaugh

and A. Rossi.

Here on motion of the United States District Attorney

it is ordered that said cause be dismissed as to the de-

fendants Mary Ridenbaugh and A. Rossi.

THE UNITED STATES,

Plaintiff,

vs.

ORIN THAYER et al.,

Defendants.

1 Instructions.

Gentlemen of the Jury:

On June 3, 1878, Congress enacted a law, the import-

ant part of which, in this case, is substantially as fol-

lows: "All citizens of the United States and other per-

sons bona fide residents of certain states and terri-

tories, including Idaho, and all other mineral districts

of the United States shall be and are hereby authorized
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and permitted to fell and remove for building, agricul-

ture, mining and other domestic purposes, any timber or

other trees growing or being on the public lands, such

lands being mineral and not subject to entry, under ex-

isting laws of the United States, except for mineral en-

try, in either of said states, territories or districts of

which such citizens or persons may be at the time bona

fide residents, subject to such rules and regulations as

the Secretary of the Interior may prescribe for the pro-

tection of the timber and of the undergrowth growing

upon said lands, and for other purposes, provided, the

provisions of this act shall not extend to railroad cor-

porations."

Unfortunately, in the act there are some clauses which

raise questions of doubt; but by that act we must be

governed and strive to reach its meaning. When a

statute is doubtful in its construction, one of the modes

of reaching its meaning is to consider the circumstances

and questions under which it was enacted, and thereby

try to discover what the object of the legislature was in

enacting it.

Many years before this law was enacted the settle-

ment of all this intermountain country was commenced

through the discovery of precious metals in differed

portions of the country. After such discovery people

came in great numbers from everywhere, and mining

operations commenced, mills were built, roads were con-

structed, towns grew up, and all the activities of civil-

ized life sprang into being.
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For all those industries there was a large amount o r

timber required. At that time there was no law regu-

lating its use, and the people cut it from any place they

desired. As a matter of course they would take it from

the portions of country most convenient to the place of

use, but there was no distinction as to the kind of land

from which it might be taken, whether mineral or

nonmineral, it was taken from wherever the people

desired.

Such were the circumstances under which the law was

enacted. It is always a legal presumption that any

legislative body, in enacting any law, does so in view of

the circumstances surrounding the interests which the

law is intended to reach. They are presumed to know

all these facts, and the law is presumed to have been

enacted in view of these facts, and with a view of meet-

ing whatever necessities might exist in the case.

It is generally understood and I do not doubt, that

one of the chief objects of the law was to encourage the

mining industry, and, at the same time, not discourage,

but rather aid, all other industries that naturally arose

and were associated with it.

It was not the intention of Congress to deprive the

people of the use of the timber which they had been ac-

customed to use for mining and other purposes. One

object, of course, was to prevent its wanton destruction,

which naturally follows where there is no law to govern

it; and probably that was one of the reasons why the

law was enacted.
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The provision which raises the question of doubt, is

that which says that the timber may be cut from public

lands, said lands being mineral and not subject to entry

under existing laws of the United States except for min-

eral entry. If that clause were construed by itself,

independent of the other provisions of the law, and

without any regard to the objects which Congress must

have had in view in enacting the law, then the conten-

tion made by the Government would undoubtedly be

correct; that is, that the cutting of timber would be lim-

ited to actual mining ground; that is, ground which can

be patented under the mining laws. It results that the

ground covered by that particular clause would be ac-

tually located mining claims; such claims, as, under the

law, can be entered. But of course you understand that

the ground that can be patented and entered under the

mining laws are those particular tracts where mineral

has been discovered and the ground located and claimed

as mining claims.

Now, as I said, if we take simply that clause and con-

sider it alone, there would be no question that the cut-

ting of timber would be limited absolutely to actual

mineral ground, that is, such as is known to contain

mineral, and it may be added, that when ground is

known to contain mineral of value, it is claimed and

located as a mining location. It would therefore result

that the use of the timber would be practically limited

to mining locations.

Shortly after the passage of this law, when all the

conditions under which it was enacted, and when the
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objects which Congress had in view in its enactment

were better understood than now, Secretary of the In-

terior Teller, who was entirely familiar with all the cir-

cumstances under which the law was enacted, and, if

I am not mistaken, was a member of the Senate at the

time the law was enacted, in construing it in 1882, used

this language: "Where the lands are situated in districts

of country that are mountainous, interspersed with

gulches and narrow valleys, and minerals are known to

exist at different points therein, such lands, in the ab-

sence of proof to the contrary, will be held to be mineral

in character"—he does not say simply the ground

located as mining claims, but the general sections of the

country where this mineral is discovered—"but where

there are extensive valleys and mountains where no

mineral exists the lands may be considered and treated

as nonminerals." Such were the views of the Secretary

of the Interior at that time, and those views were fol-

lowed for a great many years. Timber was cut from

time to time upon all sections of lands Ln the neighbor-

hood of mining camps. The views of the Secretary of

the Interior have changed, and he now construes the

law by taking that one clause I have referred to, alone

and independent of the rest of the statutes; and, as I

said, construing it alone, it means just what the Secre-

tary now claims, as I understand his ruling.

But the question that is to be determined now is,

what is the proper construction to be placed upon this

law? Is the construction now placed upon it by the
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Secretary of the Interior, and the claims which the

representatives of the Government have urged in this

case, the correct one, or is the former construction the

proper one?

In construing the law we must keep in view, first,

that the law provides for the use of a large amount of

timber. You will remember that it provides for tim-

ber, for building, for mining, for agriculture, and for all

other domestic purposes. The mere suggestion is suffi-

cient to convince you that a large amount of timber was

required for these different uses. And, second, you

must keep in view that under this construction it would

be limited to the actual located mining claims in which

mineral has been discovered and which would be sub-

ject to patent under the mining laws, as I have before

suggested. Keep these two ideas in your minds; first,

the large amount of timber required; second, under the

claimed construction, the small amount of territory that

would be available for the use of timber.

There are two reasons which, in my opinion, militate

against this construction of the law, and which would

make the law futile. The first is that if you limit it

simply to mining claims you limit the cutting of timber

to a very small portion of a mining camp. Any one

familiar with a mining camp knows that the located

claims cover a very small portion of the territory-^-

probably not one-tenth of the territory if they are

located according to law. Many are located in violation

of the law, without any ledge discovery, but the legally
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located mining claim will cover but a very small por-

tion of the country. You will readily understand that

there could not be cut from such small area sufficient

timber to meet the wants that the community required,

and which Congress designed that they should have.

The second objection is, that the timber on these min-

ing claims belong to the owners of the claims. Other

citizens have no right to go upon them and cut timber.

Now the law does not limit the cutting of timber to the

owners of mining claims. Therefore, if you follow this

construction you give the timber alone to the owners of

mining claims, and others are forbidden to take it. The

law plainly says that all citizens may use it, while this

construction of the law says that only owners of mining

claims may use it; so you see that construction of the

law may not possibly be followed. It rendered the law

absolutely absurd.

I instruct you upon this important question as fol-

lows: That the law includes as mineral land not only

those tracts in which mineral has been actually discov-

ered and which has been claimed and located as mining

claims, but also all other lands lying in reasonably close

proximity to or in the general neighborhood of such

mining claims, and all such neighboring lands, even if

mineral has not been actually discovered therein. In

this connection you must bear in mind that, as a rule the

land in a mineral district and in the neighborhood of

mines is of such a hilly, broken character that it is ut-

terly useless for agriculture or other purposes than min-
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ing, and for the timber growing upon it, and as Congress

is presumed to have known this fact, it is presumable

that it intended to include all such land under the desig-

nation of mineral land, with a view of granting the use

of the timber thereon, as stated. Much has been said

in this case as to the quantity of mineral that must be

found in the ground to constitute it mineral land. The

laws themselves fix no limit. They do not say that it

must be more valuable for mineral than for other pur-

poses, which, as I understand, is the rule which the de-

partment holds, but in my opinion it is utterly imprac

tieable. It would become a simple question of opinioD.

Five men might say certain land is more valuable for

mining, while another five might say it is more valuable

for agriculture or other purposes. It becomes merely a

subject of conjecture; one upon which opinions may, and

do differ. I feel satisfied in saying that ground contain-

ing only a trace of mineral, a color, or containing it in

such small quantities that a miner would not expect it

to ever prove profitable, cannot be held to be mineral

land. But when it contains sufficient mineral to en-

courage the miner to claim and locate it in good faith

as mining ground, and work and develop it with a rea-

sonable expectation of finding mineral in paying quanti-

ties, even if it never proves valuable, is, within the law,

mineral land.

The question may be asked, how will it be known what

the miner's opinion is? My answer is, by what he does,

as you must judge in this case by what has been done.
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It is true, as argued in this case, that under the strict

letter of the law, land which can legally be entered un-

der the homestead and timber and stone laws, is not min-

eral land and cannot be held as such, and also, land

rvhich is legally mineral land cannot be entered under

other land laws. The law makes this distinction in

the two kinds of lands; but in practice it becomes a ques-

tion of opinion for the entrymen. What one may con-

sider mineral another may consider nonmineral. The

fact that land is entered as a homestead is only pre-

sumptive, and not absolute proof that it is not mineral

land, and so, also, is the fact that land which is entered

as mineral land, is not absolute proof that it is mineral

within the law.

Now, gentlemen, while the law has made these liberal

provisions for the use of timber in mining districts, it

must not be abused. Citizens may not be allowed li-

cense to cut any timber they please without any regard

for the laws. It is your duty to examine the testimony

carefully and without fear of or favor to any, reach

the conclusion which is dictated to your judgment by the

testimony and the law in the case. I fear that the idea

is too prevalent that the timber on the public lands is

free and open to everybody to be used as they please, and

that it is very often wantonly destroyed. That is not

the law, and the juries of the country and the court

must enforce the law as it exists. The law is liberal

enough as it is, and it is your duty, when a case comes

before you, to see that the law is enforced. I ask you
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to investigate carefully the facts in this case. If, after

you have investigated these facts, you conclude the lands

from which the timber was cut was mineral within the

meaning of the law as I have defined it to you, your ver-

dict must be for the defendants, provided, you also find

they have complied with the rules of the Secretary of the

Interior in so far as they are in harmony with the law

and authorized by it.

I call your attention to the only rule that I think nec-

essary in this case, and that is the rule concerning the

utilization of the tops and all of the timber, and not to

destroy it in any way or negligently leave it upon the

ground. The rules of the Secretary require that the

timber shall all be utilized as far as it can profitably be

done, and that all the brush and cuttings shall be so

disposed of as to prevent the spread of forest fires.

There has been testimony introduced here, pro and

con, as to whether or not the defendants in this case

used up the timber to the extent they should, and also

as to whether they disposed of the tops and brush as they

should. Unfortunately, the rules do not say definitely

how the cuttings shall be disposed of, but only in a way

I hat will prevent the spread of forest fires. You have

bad testimony on that question and you must judge if

the manner in which they disposed of those tops was

such as would prevent the spread of forest fires. And

whether they have used the timber up as they should

or not is also a question left in doubt; because it says

that it must be used so far as it can be profitably used.
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You must take the testimony upon these questions, and

if you find that the defendants, in their operations there,

did not comply with this rule, then you must find against

them. When I say "the defendants" here, you will bear

fn mind, as a matter of course, that each one of the de-

fendants is responsible. It is true that one did the cut-

ting, but all the other defendants are equally responsible

because they assumed what their agent did in the cut-

ting of this timber.

I may say, in this connection, that the duty of the

Government in this case was, first, to show that the

timber was cut from public lands. The burden then de-

volves upon the defendants to show that those were min-

eral lands.

If now, instead of finding that these lands were min-

eral, you find that they were not mineral, or that any

portion of them were not, your verdict must be against

the defendants, and for such sum as you conclude that

the testimony justifies. You will determine the amount

of timber cut from lands which you find were not min-

eral, and find its value as delivered here in Boise or its

value as it stood upon the lands, according as you may
find the defendants guilty, of a willful or an innocent

trespass. The law upon that question is this: If the

defendants went upon that land, or any of it, knowing

it was nonmineral, and knowing that they had no right

to cut timber therefrom, then they became willful tres-

passers; and the law prescribed in that case that they

must pay the value of the timber, not as it stood upon

the land, but the value of it as it was when the Gov-
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ernment claimed it, and that would be the value of it

bere in Boise. If, on the contrary, you find that the de-

fendants went there and cut that timber, supposing it

to be upon mineral lands and that they had the right

to cut it, they are then only innocent trespassers, and

you must find against them simply the value of the

timber as it stood upon the land.

The value of the stumpage is the value of the timber

as it stood in the forest without any labor having been

spent upon it. You have to determine from the testi-

mony before you what that value is. You may, in this

connection, take not simply what the witnesses say, but

you may take into consideration the expense of remov-

ing the timber from the forest to the place of sale, and

then the value that it brought after being removed to

the place of market. You may consider all these ques-

tions in reaching your conclusions as to the stumpage

value.

Of course you understand that the verdict must be a

unanimous one.

Supplemental Instructions to the Jury.

(In the case of United States vs. Thayer.)

Gentlemen of the Jury:

If this land is in the proximity of other land that is

shown to contain mines it comes within the meaning of

the law.

Of course that must be within reasonable distance of

ground that is shown to be mining ground. If it is off

ten or fifteen or twenty miles, or a long distance away,
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so that it would not be accessible or convenient to use

the timber on it, it could not be construed as a part of

it. But if it is in the neighborhood of ground that is

known to be mining ground, under the law it must be

construed as mineral land—under the definition as I

gave you. It is not necessary that you must find there

is mineral upon the ground on which the timber is cut,

but there must be mineral found upon the ground that

is reasonably near there. And I further state to you

that there must be a sufficient amount of mineral upon

the ground to justify miners to go upon it and prospect

it and work it with the expectation that they would

realize something from it. But it is not absolutely ne-

cessary to show it is profitable. The question is, Does

the ground contain enough mineral for miners to go

upon it and mine it with the expectation and hope

that profit will be realized from it? That is the defini-

tion given by the Supreme Court. So far as the main

issue in the case is concerned, that is the only instruc-

tion I can give you.

If it is a question of damages, I instructed you before

upon that fully. For instance, if you find that this is

mining ground upon which the timber was cut, that

would end the case; in other words, you should find

for the defendants in that case—if you find that it is

mining ground within the definition of the law as given

you, provided, also, that they cut it in accordance with

the rules of the Secretary of the Interior.

If you find that it is not mineral land, as I defined it

to you, then you must find against the defendants, and
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the judgment would depend upon this fact, whether or

not the trespass was willful or innocent. If you find

that the defendants went there and cut the timber

knowing that it was not mineral land and that they had

no right to cut it, then the rule of damages is the full

value of the property, regardless of the work that they

have devoted to it or the expense they have been to in

manufacturing it into wood. But if, on the contrary,

you find that they went there believing that they had

the right to cut it, they are simply innocent trespassers

and you must find against them, only the value of the

wood as it stood in the forest.

There is just these two propositions. First, whether

it is mineral land or not. If you find that it is mineral

land, within the meaning of the law, your verdict should

be for the defendants, provided, they had cut it accord-

ing to the rules and regulations of the Secretary of the

Interior. If, on the contrary, you find it is not mineral

land, your verdict must be against the defendants,

either as willful trespassers or innocent trespassers.

I don't know how I can make the law any plainer to

you than I tried to state it before. The fact is, if I

talk too long I probably would confuse you rather than

otherwise.

By Mr. COZIER.—As an aid to determine the stum-

page value of the timber I would request the Court to

instruct the jury that if it is proven that the trespass is

an innocent trespass the plaintiff is entitled to recover
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the manufactured value of the cordwood less the cost

of labor expended upon it. That is the rule.

By the COURT.—I instructed them upon that point

before. (To the foreman of the jury:) Is that one of the

questions involved in your discussion?

By the FOREMAN.—No, sir.

By Mr. OOZIER—Exception.

By the COURT.—(To Foreman.) Can you state the

particular question upon which you cannot agree?

Upon which you are uncertain? I don't want to know,

of course, how you stand.

By the FOREMAN.—It is a question whether it is

mineral or nonmineral land. And another question is,

how far would be a reasonable distance that people

would have a right to go upon nonmineral land?

By the COURT—That is a question, gentlemen, that

I cannot answer for you. There is nothing in the deci-

sions that say that it should be one mile or five or ten

miles. I endeavored to cover that by the instruction,

that the land from which the timber was cut must be

within a reasonable distance from that which is known
to be mining land, that is, such a distance as the miner
would likely use it. We will suppose, now, that you
have a section of country here where you have discov-

ered mines. I must appeal to your own judgment, as

to how far away miners would be likely to haul tim-

ber for mining purposes. Of course, you will readily
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see that that must depend somewhat upon the location

of the country and upon the scarcity of the timber. But

for me to fix the number of miles, is out of the question.

I cannot do that. You must judge that by all the cir-

cumstances in each particular case. I can only say that

it must be within reasonable proximity of the mines.

It cannot be off a great distance—so far as to take it

out of the region or neighborhood of where the mines

are. I regret that there are no guides that you can

use in deciding that question; and it would be mere

folly for me to undertake to say that it should be one

mile or five, ten or twenty miles. Of course, I have no

hesitation in saying that a few miles would be within

the meaning of the law.

I might add this much about the proximity of mining

ground as it appears to my mind. Suppose we have a

gulch here running up and down the country on either

side of which large mountains slope off in either direc-

tion. Upon that mountain side there may be no mines

at all; it may be four or five miles long; yet it may be

convenient to bring timber down that mountainside to

the mines below; in that case I would say that that

whole mountainside might be included within the defini-

tion of mineral land. Possibly on the other side of the

mountain, on the same range, it might not be included

as mineral land, it being too remote. It is useless for

me to attempt to make a law when the law is not there.

I give you this as an illustration of my idea about it.

A mining man might not think that a good idea, but I
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simply give it as an illustration; and we must leave it

to your judgment, from all the facts and circumstances

in the case, as to what is mining ground.

By Mr. COZIER.—Exceptions can be considered as

taken and we can point them out after the notes are

transcribed, as to what was excepted to?

By the COURT.—Yes.

[Endorsed] : No. 25. U. S. Circuit Court, District of

Idaho. The United States, vs. Orin Thayer et al.

Instructions. Filed Sept. 24th, 1903. A. L. Richardson,

Clerk.

U. 8. Circuit Court, District of Idaho.

THE UNITED STATES OP AMERICA/

Plaintiff,

vs.

ORIN THAYER, R. S. SHAW and W.

H. RIDENBAUGH,

Defendants.

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff, and assess the damages at the sum of (1650.00)

six hundred and fifty dollars.

JOSEPH PINKHAM,

Foreman.

[Endorsed]: No. 25. U. S. Circuit Court, Central Di-

vision, District of Idaho. United States vs. Orin Thayer
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et al. Verdict. Filed September 25th, 1903. A. L.

Richardson, Clerk.

In the Circuit Court of the United States for the District of

Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER, R. S. SHAW and W.
H. RIDENBAUGH, Doing Business I

Under the Firm Name and Style of

the SHAW LUMBER COMPANY,
Defendants.

Judgment*

This action came on regularly for trial. The said

parties appeared by their attorneys. A jury of twelve

persons was regularly impaneled and sworn to try said

action. Witnesses on the part of plaintiff and defend-

ant were sworn and examined. After hearing evidence,

the argument of counsel, and instructions of the Court,

the jury retired to consider their verdict, and subse-

quently returned into court, and, being called, answered

to their names, and say they find a verdict for the plain-

tiff.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged, that said

plaintiff have and recover from said defendant the sum

of six hundred and fifty dollars, with interest thereon,

together with said plaintiff's costs and disbursements
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incurred in this action, amounting to the sum of f .

Judgment entered September 25th, 1903.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, District of
Idaho, Central Division. The United States of America,
Plaintiff, vs. Orin Thayer et al., Defendants. Judgment!
Filed Sept. 25th, 1903. A. L. Richardson, Clerk.

Tn the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OP AMERICA, ,

Plaintiff,
|

V8.

ORIN THAYER, R. S. SHAW, A.
ROSSI, MARY RIDENBAUGH, and
W H. RIDENBAUGH, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY.

Notice of Motion to Vacate and Set Aside Verdict-

To Fremont Wood and W. E. Borah, Attorneys for De-

fendants:

You will please take notice that the plaintiff intends

to move the above-entitled court to vacate and set

aside the verdict of the jury rendered herein on the

25th day of September, 1903, and for a new trial.

Said motion will be based upon errors of law, occur-

ring during the trial of the case, as set forth and em-
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bodied in the bill of exceptions hereinafter settled and

allowed according to the stipulation on file in the case.

R. V. COZIER,

Attorney for Plaintiff.

Service of the above admitted and accepted this 3d

day of October, 1903.

W. E. BORAH and

FREMONT WOOD,
Attorneys for Defendants.

[Endorsed]: No. 25. U. S. Circuit Court, District of

Idaho, Central Division. United States, vs. Orin Thayer

et al. Notice of Motion. Filed Oct. 3d, 1903. A. L.

Richardson, Clerk. R. V. Cozier, Attorney for Plaintiff.

In the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, A.

ROSSI, MARY RIDENBAUGH, and

W. H. RIDENBAUCH, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

Motion for a New Trial-

Comes now the plaintiff and moves the above-entitled

court to vacate and set aside the verdict of the jury

made and entered herein upon the 25th day of Septern-



vs. Orin Thayer et al. 41

ber, 1903, in the above-entitled cause, and for a new

trial.

Said motion is based upon errors of law, occurring

during the trial of said cause, as set forth and embodied

in the bill of exceptions hereafter to be settled and al-

lowed according to the stipulation on file in the case.

R. V. COZIER,

Attorney for Plaintiff.

[Endorsed] : No. 25. U. S. Circuit Court, District of

Jdaho, Central Division. United States vs. Orin Thayer

tt al. Motion for New Trial. Filed Oct. 3d, 1903. A.

L. Richardson, Clerk. R. V. Cozier, Attorney for Plain-

liff.

In the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

RAUGH, and A. ROSSI, Doing Busi-

1

ness Under the Firm Name and Style 1

of the SHAW LUMBER COMPANY, I

Defendants. /

Stipulation Extending Time in Which to Prepare and File

Bill of Exceptions-

It is hereby stipulated and agreed by and between R.

V. Cozier, attorney for plaintiff, and Fremont Wood and
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W. E. Borah, attorneys for defendants, in the above-

entitled case, that the said plaintiff have until January

25th, 1904, in which to prepare, serve and file its bill

of exceptions in this case; and that the said defendants

shall have twenty days from and after the serving of

said bill of exceptions in which to serve and offer amend-

ments thereto.

And said counsel for the respective parties herein

unite in requesting the Hon. Jas. H. Beatty, judge of

the above-entitled court, to grant an order in accord-

ance with this stipulation.

R. V. COZIER,

Attorney for Plaintiff.

W. E. BORAH and

FREMONT WOOD,

Attorneys for Defendants.

[Endorsed]: No. 25. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho. The

United States, Plaintiff, vs. Orin Thayer et al., Defend-

ants. Stipulation. Filed Nov. 16th, 1903. A. L. Rich-

ardson, Clerk.
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THE UNITED STATES OP AMERICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style \

of the SHAW LUMBER COMPANY
Defendants:

Order Extending Time in Which to Serve and File Bill of

Exceptions and Amendments Thereto.

Now, on this, the 16th day of November, 1903, it ap-

pearing to me, Jas. H. Beatty, Judge of the above-en-

titled court, from the stipulation on file in this case,

that it is agreed by and between counsel for the re-

spective parties hereto, that the plaintiff have until

January 25th, 1904, in which to prepare, serve and file

bill of exceptions in the above-entitled case, and that

the defendants have twenty days from and after the

said serving and filing of said bill of exceptions in which

to serve and offer amendments thereto.

Now, therefore, it is ordered that the plaintiff be per-

mitted and is hereby granted until the 25th day of

January, 1904, in which to prepare, serve, and file its
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bill of exceptions in the above-entitled case, and that

the defendants shall have twenty days from and after

the serving and filing of said bill of exceptions in which

to serve and offer amendments thereto.

Dated at Boise, this 16th day of November, 1903.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho. The

United States, Plaintiff, vs. Orin Thayer et al., Defend-

ants. Order. Filed November 16th, 1903. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States, in and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

ORIN THAYER, R. S. SHAW, W. H.

RIDENBAUGH et al.,

Defendants.

Order Extending Time to Present Amendments to Bill of

Exceptions-

Upon application of Fremont Wood and W. E. Borah,

attorneys for the defendants above named, it is hereby

ordered that the time for presenting and serving the

amendments to the bill of exceptions heretofore served
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herein be, and the same is hereby, extended until and

including January 25th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 25. In the Circuit Court of the Uni-

ted States, in and for the District of Idaho, Central

Division. The United States of America, Plaintiff, vs.

Orin Thayer et al., Defendants. Order. Filed Dec.

26th, 1903. A. L. Richardson, Clerk.

//( the Circuit Court of the United States, in and far the

Central Division, of the District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER et al.,

Defendants.

Order Overruling Motion for New Trial.

The plaintiff's motion for new trial herein coming on

to be heard before me this 9th day of January, 1904,

R. V. Cozier, Esq., appearing as counsel for plaintiff,

and Fremont Wood and W. E. Borah, Esqr's , appearing

as counsel for the defendants, and after argument and

upon consideration, it is ordered that the said motion

for a new trial be and the same is hereby denied. To
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which ruling the plaintiff, by its counsel, then and there

excepted in due form of law.

Dated at Boise, Idaho, this 9th day of January, 1904.

, JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, District of

Idaho, Central Division. United States of America, vs.

Orin Thayer et al. Order Overruling Motion for New
Trial. Filed Jan. 9th, 1904. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

No. 25.

ORIN THAYER, and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
/

Defendants.

Bill of Exceptions.

Be it remembered that on the day of September,

1903, at a stated term of said court, begun and holden in

the city of Boise in and for the District of Idaho, before
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his Honor, Jas. H. Beatty, the issne joined in the above-

entitled cause came on to be tried before a jury, the

plaintiff being represented by R. V. Cozier, and the de-

fendants being represented by Fremont Wood and W.

E. Borah.

And upon the trial of that issue the plaintiff, to main-

tain and prove the said issue upon its part, had sworn

as witnesses, as follows:

EDWARD E. GARRETT, who testified as follows:

My name is Edward J. Garrett; residence, Boise; oc-

cupation, receiver of public moneys, and as such receiver

am keeper of the records of the land office in the Boise,

Idaho, land office; have tract-book with me showing the

filings in Tps. 4, N., R. 4 E., 5, N., R. 4 E., and 6, N., R.

I E., Boise meridian; that the N. £-SE. J, SE. i-NB.J,

Sec. 2, Tp. 5 N., R, 4 E., was patented by Wilber R.

Reeves, July 18, 1900, homestead number, 4737; N. \-

NE. \, NE. fNW. I, same section, cash entry by William

Koyer, No. 1735; SW. fSE. }, Sec. 21, W. £-NE. J, NE.f

NE. J, Sec. 28, Tp. 5 N., R. 4 E., was homesteaded June

14, 1900, by Orin Thayer, final proof, July 16, 1900, final

certificate, No. 1716; W. J-SW. \, SE. fSW. \, Sec. 28,

together with lands in Sec. 33, Tp. 5 N., R. 4 E., filed

upon by Jeff Breckenridge, June 20, 1903, entry No.

5610; the rest of the lands all public lands of the United

States.
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Thereupon, to further prove its issue in its behalf,

the plaintiff called GREGG AVELINE, who, being

sworn, testified that his name was Gregg Aveline; resi-

dence, Grimes Creek; business, chopping cordwood; that

he was acquainted with Orin Thayer, W. H. Ridenbaugh

and R. S. Shaw, and acquainted with Thayer and the

Shaw Lumber Company for fifteen or eighteen years;

that during the years 1900, 1901 and 1902, he worked

for wages, most of the time for Mr. Thayer banking

wood, driving and everything, getting out wood con-

tracts, getting out cordwood on Grimes Creek and Macks

Creek, during the years 1901 and 1902; that during said

years he was Thayer's foreman; that about one thou-

sand cords were cut on Rye Flat by Thayer and his men

;

that it was cut for the Shaw Lumber Company of Boise,

and that the wood was delivered to the Shaw Lumber

Company at Boise; that witness cut on Macks Creek

:d 1901-1902; that Thayer cut six hundred cords of wood
in Bear Gulch; that it was delivered to the Shaw Lum-

ber Company at Boise. Witness further testified that,

to the best of his knowledge, four hundred and fifty

cords were cut from Macks Gulch; that the wood was
delivered to the Shaw Lumber Company; that Thayer

cut about fifteen hundred cords from Indian and Cougur
Creeks; that it was delivered to the Shaw Lumber Com-
pany at Boise; that in 1902, witness brought from forty-

six hundred to forty-eight hundred cords of wood cut

from Grimes and Moores Creeks; that about four thou-
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sand cords were cut by Thayer and for Thayer from

along Clear Creek; that sixteen hundred cords were cut

from Thayer's homestead, and about twenty-six hundred

cords from lands adoining Thayer's homestead; that

the wood was cut during the years 1900, 1901 and 1902.

Upon cross-examination, witness Aveline testified

that the four thousand cords were cut from along

Clear Creek from three years ago up to this year and

was brought to Boise City during the past three years;

that three thousand cords were driven during 1901, and

delivered to the Shaw Lumber Company; that the drive

was for Thayer who had a contract with the Shaw Lum-

ber Company; that that wood was cut from Clear Creek

and Moores Creek; that the wood was driven down in

two drives; that about sixteen hundred cords of the

1901 drive was cut from Thayer's homestead; that

fifteen hundred cords of the second drive was cut from

the homestead; that he did not know who claimed the

land upon which the cordwood was cut in 1901; that

he cut on both sides of Mack Creek; that in 1901 he

drove something like forty-six to forty-eight hundred
cords of wood to Boise; in 1902, he drove about thirty-

eight cords, which came from Grimes and Moores
< Jreek, from Rye Flat, Macks Creek and Moores Creek.

"I cut from Indian Creek for Mr. Thayer. I had about
thirty-eight hundred cords last year, cut from Indian
Creek"; that about six hundred cords were cut from
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Bear Gulch for the drive of 1901. Witness further tes-

tified that in 1901 and 1902, wood delivered to the Shaw

Lumber Company was worth $3.90 to $4.00 per cord;

that the market value of the wood during said years

was $5.00 to $5.50 per cord.

Upon redirect examination, witness Aveline testified

that all the wood cut from the land described during

the last two or three years was cut by Thayer; that it

was driven down to Boise by Thayer and delivered to

the Shaw Lumber Company under contract.

The plaintiff, to further prove the issue upon its be-

half, called B. S. SHAW, who, being sworn, testified

that he was one of the defendants in the case; that

during the years 1900, 1901 and 1902, he was a copart-

ner with W. H. Bidenbaugh, doing business under the

firm name of The Shaw Lumber Company.

The plaintiff, to further prove the issue in its behalf,

called L. L. SHABP, who, being first duly sworn, testi-

fied that his name was L. L. Sharp; residence, Boise,

Idaho; occupation, special agent of the general land

office; that he had been such special agent for two years

and a half; that he was acquainted with Orin Thayer,

Mr. Bidenbaugh and Mr. Shaw, members of the Shaw
Lumber Company; that he had occasion to make an

investigation in townships 4 N., B. 4 E., and 5 N., B. 4

E., and 6 N., B. 4 E., as to the cutting of cordwood;
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that he found that in the vicinity of Rye Flat, in town-

ship 6 N., R. 4 E., that eleven hundred cords of wood
had been cut from public lands; that the oldest cutting

did not exceed two years; that it was the same land

referred to by witness Aveline; that he found that six

hundred cords of wood had been cut from along Bear
Gulch; that in the neighborhood of one million feet of

limber had been removed from Bear Gulch, township

4 N., R. 5 E.; that Orin Thayer had cut and removed this

timber and cordwood; that between three hundred and
four hundred cords had been cut from Macks Gulch in
township 5 H, R. 4 E. Witness Sharp further testified

that he assumed that Orin Thayer, one of the defend-
ants, had cut and removed 2,137,120 feet of timber from
the NW. i and N. *-SW. }, of Sec. 28; that Thayer had
cut and removed about three hundred cords of wood
from across from the mouth of Grimes Creek in town-
ship 5 N., R. 4 E, and also above the mouth of Grimes
Creek, on the bench, there had been in the neighborhood
of two hundred and fifty cords removed; that in town-
ship 4 N., R 4 E., on what was unsurveyed land, between
seven and eight hundred cords of wood had been re-
moved from along Indian Creek; that he made a general
scale of the timber removed from unsurveyed lands in
Townships 4 N., R 4 E., 5 K, R 4 E., and 6 N., R 4 E
and he estimates that thirty-six hundred cords had been'
cut and removed; that he estimated that one thousand
feet of timber was equivalent to one cord of wood, that



52 The United States of America

(Testimony of L. L. Sharp.)

being the rule; that it was driven to Boise where it

was delivered, under contract to the Shaw Lumber Com-

pany; that the lands upon which the timber was scaled,

to wit, 3,591,281 feet, were the same lands described by

witness Aveline, and that the cordwood was the same

referred to by witness Aveline as having been cut by

defendant Thayer for delivery to the Shaw Lumber

Company.

Witness Sharp further testified that he made an in-

vestigation of the timber cutting on Clear Creek in sec-

tions 21 and 28, township 5 N., R. 4 E.; that he found

that 2, 127,120 feet of timber had been removed within

the two years prior to his investigation from the NW.

i and N. fSW. £, Sec. 28, Tp. 5 N., R. 4 E., and 496,000

feet, board measure, had been removed prior to his ex-

amination from the SW. £-NE. J, Sec. 21, and SE. £-NW.

I and SW. £, Sec. 21, Tp. 5 N., R, 4 E., making a total of

2,636,130 feet from; lands along Clear Creek; that it

would amount to about twenty-six hundred cords; the

land described being the same referred to by witness

Aveline, being near the homestead of defendant Thayer

on Clear Creek; that he made his investigation in Au-

gust, 1902; that this twenty-six hundred cords were cut

from said described lands by Thayer and was delivered

by Thayer to the Shaw Lumber Company at Boise,

Idaho.
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Upon cross-examination, witness Sharp testified that

he made his examination between the 2d and 6th of

August, 1902; that he made his estimate of the amount

cut by counting trees and measuring a number of them

and striking a general average; that Thayer cut this

timber in section 28, Tp. 5 N., R. 4 E.; that Thayer

stated to witness that he had cut the timber in this

section, but said nothing about the specific tracts; that

Clear Creek runs through the NW. \ of section 21; that

he knew that it was the same land referred to by wit-

ness Aveline by conversations with Aveline and his,

Aveline's, description of the cutting; that Indian Creek

comes into Moores Creek above Halfway House; that

Bear Creek is a small gulch that comes into Grimes

Creek about three-fourths of a mile above the Basic

Company Power House on the west side; that Macks

Gulch comes into Grimes Creek about midway between

Reeves place and the power-house; that Rye Flat is

on Grimes Creek; probably about a mile and a half

above the Basic Company Power-house; that the cut-

ting of timber was around the edges of Rye Flat and

country adjoining Rye Flat; some of the timber claimed

to have been cut on Rye Flat comes in on one of the

creeks near Rye Flat and some above, all contiguous

to Rye Flat.

The plaintiff, to further prove the issue upon its be-

half, called as a witness, L. G. SAY, who, being sworn,

testified that his name was L. G. Say; residence, Boise,
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Idaho; occupation, working for Special Agent Sharp;

that he had lived in Boise twenty-six or twenty-seven

years; that during that time he had done quite a good

deal of timber business and had considerable experi-

ence in cutting cordwood; that he was acquainted wit Is

the defendants in the case; that he had made an in-

vestigation of land along Grimes and Moores Creeks

with witness Sharp, and that he was present with Sharp

when he made an investigation of timber-cutting on

those lands concerning which Sharp testified; that he

made an investigation of those lands upon which tim-

ber was cut in townships 4 N., R. 4 E., and 6 N., R. 4

E., outside of surveyed lands on Moores Creek; that

timber had been cut on Indian and Canyon Creeks, Rye

Flat, and Bear Gulch in 1900, 1901 and 1902, and prob-

ably some before; that it was cut for Orin Thayer; that

witness assisted witness Sharp in making a scale of

timber cut from unsurveyed lands in these townships;

that during the years 1900, 1901 and 1902, on Grimes

Creek, there had been cut in the neighborhood of 2,500,-

000 feet; that there had been cut about 2,600,000 feet

on Clear Creek in sections 21 and 28, adjoining Thayer's

homestead, but outside of Thayer's homestead, the most

of it coming from the south side of Clear Creek; that

his figures of the scale correspond with those of Sharp,

they working together. Witness Say further testified

that he had been employed by Thayer and the Shaw

Lumber Company to haul cordwood for them; that he
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hauled eordwood for the defendants in 1901; that he

banked some on Moores Creek and hauled some out of

the river at Boise. That the timber cut in townships 4

and 6 N., B. 4 E., was cut by Thayer; that during the

years 1900, 1901 and 1902, the market value of cord-

wood was $5.50 per cord.

Upon cross-examination, witness Say testified that

the retail value of the eordwood would be that deliv-

ered at the houses; that he helped Sharp run the lines

and count the stumps; that Thayer was the only one

in the timber business in that section.

Plaintiff, to further prove the issue upon its behalf,

called S. J. KENNEDY, who, being sworn, testified that

his name was S. J. Kennedy; residence, Payette, Idaho;

occupation, farmer; that during the years 1900, 1901

and 1902, he was working for wages for defendant

Thayer on Grimes Creek hauling and cutting wood;

that he worked on the drive for Thayer during the mr>.

mer of 1902; that Thayer had in the drive between four

thousand and five thousand cords; that it was cut on

Clear Creek, Bye Flat, Macks Creek, and his home-

stead; that the wood was delivered to the Shaw Lumber
Company. Hereupon plaintiff rested its case in chief.

Thereupon, the defendants, to prove the issue in their

behalf, called T. G. SPENCEK, who, being sworn, testi-

fied that his name was T. G. Spencer; residence, Boise;
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formerly resided in Boise Basin, in Cold Springs Dis-

trict, Boise County; that his business was prospecting

and mining; that he had been acquainted with the

Boise Basin country since a year ago last month.

Thereupon, Mr. Cozier moved to strike out the ques-

tion asked witness as to his knowledge of the Boise

Basin country, and his answer thereto, as incompetent,

irrelevant and immaterial, and for the further reason

that it was not shown that the lands in controversy

in the suit were a part of the Boise Basin; which mo-

tion was by the Court overruled, to which ruling counsel

for plaintiff duly excepted, which exception was by the

Court duly allowed.

Witness further testified that he had been acquainted

with the Grimes Creek country since a year ago in

June; that he had done mining in that vicinity, had

locations in there and on Moores Creek, and about two

and a half miles from Rye Flat had a group of seven

quartz claims; that he found rose quartz there pretty

rich, had it assayed, which was $31.35, the highest ,$450.-

00; that he never did any work only on a part of the

group, never had any assay made except from one, only

panning from the others; that he found a fine mining

prospect all the way through on the ground which he

located; that he still had the claims; that he had pros-

pected clear through to Idaho City, and that there was
placer and quartz all through the country he had pros-

pected.
,
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Hereupon, counsel for plaintiff moved to strike out

the answer of witness as to his finding placer and quartz

all through the country he had prospected, for the rea-

son that it was incompetent, irrelevant and immate-

rial, and for the reason that it was not shown that the

country of which the witness testified was in the locality

where the timber was cut; which motion was by tK

Court overruled, to which ruling counsel for plaintiff

excepted, which exception was by the Court allowed.

Witness further testified that he prospected south of

Rye Flat, clear to Moores Creek, four miles or four miles

and a half; that it was about nine miles from his claims

to the mouth of Grimes Creek; that he prospected down

Grimes Creek to his claims and found some quartz and

some placer; made a test with pan and found gold;

that was about all; there were quartz claims about

three-fourths of a mile above him, owned by Jennson,

Tyson and Parke.

Upon cross-examination, witness testified that he

knew nothing about the different townships or sur-

veyed lands; that he was looking for mines; that he

prospected the country a year ago last June; that he

worked there during the summer, and as a result of his

work he located seven quartz claims; that he did not

locate any placer claims; that he did not consider it

valuable enough for a poor man to start in on to work;

that if they had water they could do fairly well; that

his claims were about two and a half miles up Grimes
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Creek from Rye Flat; that he knew where the cutting

of timber was done by Thayer; that his claims were up

the creek from where the timber was cut; that he had

a tunnel of 118 feet drove in on the Golden Gate prop-

erty, work done a year ago last summer; that he hi-'

not done anything this past season; that in the tunnel

he found small veins leading from the main ledge, and

was driving a cross-cut to tap the main ledge; that he

had only found small veins; that he had made locaticr

on Moores Creek; that he found good quartz where the

timber was cut but made no locations, did not know of

anyone who had made locations there; that he knew

where Thayer had proved up on a ranch; that he knew

where the Reeves ranch is, had been in there prospect-

ing, found some good quartz not over a mile and a half

from there, but made no locations, never put any one

else on to it and no one located it to his knowledge;

had been a prospector and miner since 1869, and pros-

pected between Rock Creek and Rig Gulch, about three

and a half miles from Idaho City on Moores Creek side,

found quartz and placer a year ago this summer; did

not do any prospecting near where timber was cut.

Upon redirect examination, witness testified that

where he made a discovery between Rock Creek and

Gulch Creek was about five miles.

Thereupon, counsel for defendants, to further prove

the issue in behalf of defendants, offered in evidence two

maps, marked Defendants' Exhibit No. 1 and Defend-
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ants' Exhibit No. 2, whereupon plaintiff objected to the

introduction of said maps for the reason that they were

incompetent, irrelevant and immaterial, and not going
to show the character of the lands from which the tim-

ber was cut; which objection was overruled by the Court,

to which ruling the plaintiff then and there excepted;

which exception was by the Court allowed. (Clerk here
insert.)

Defendants, to further prove the issue in their behalf,

had called RELF BLEDSOE, who, being sworn, testi-

fied that his name was Relf Bledsoe; residence, Boise,

Idaho; occupation, miner; age, 71 years; had followed

quartz and placer mining for forty years. Here wit-

ness was asked if he was familiar with the lands in

Boise Basin in the vicinity of the mouth of Grimes
Creek, and from there up Grimes Creek for ten or

twelve miles, and up Moores Creek for the same dis-

tance. Whereupon, plaintiff objected to the question
as incompetent, irrelevant and immaterial, it not
being shown that it is the same locality from which the
timber was cut; which objection was by the Court over-

ruled; to which ruling by the Court the plaintiff then
and there duly excepted.

Whereupon witness testified that he had been ac-

quainted with this land for a good many years, for the

first time in 1862, since which time he had been over
it twenty times, prospected all along up through there,

examining property, mines and prospects; prospected
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along Clear Creek about a mile from its mouth on both

sides some, about there, prospected along Grimes Creek,

went up to examine some properties just below Rye Flat

about a mile from the Springs District pasture; they

had some mines below where power-house now is; went

to Rye Flat to examine a porphyry dike that crossed

the creek at the upper end of Rye Flat, five to nineteen

feet wide; took some samples and had them assayed;

that was in 1892, probably, assay ran some five dollars

and some cents; the dike crosses the creek at the upper

end of Rye Flat and up the mountain where it is broken

is where the Placerville trail runs; it runs for about

a quarter of a mile up that way and about a mile from

the creek it has been placered off; some twenty-five or

thirty years ago it was placered off; some water run in

there and washed it; prospected along different sec-

tions all the way up to Rye Flat and above there; that

he had been over the section of country between Grimes

Creek and Moores Creek; been over it on the trail; there

are a good many indications of mineral there; there were

a good many claims in there when he was last there;

did not pay any attention particularly. It is my recol-

lection that that dike runs northwest and southeast;

traced it to the right of the Centerville . road going up

the creek. Rye Flat is a flat on Grimes Creek, perhaps

a quarter of a mile long and 150 to 200 yards wide. It

has been mined along the creek in several places; there

has been an old ditch taken out on the right-hand side
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and there had been forty of fifty yards washed; that

the dike would indicate that the country would be min-

eralized all around there. There are a number of small

veins crossing the creek; upon Clear Creek I dug a

ditch a mile long and worked there, went to a false bed-

rock and found it so deep difl not go through it; got

wages wherever he worked; knew where the Barker

ranch is; the work was done going down the creek on

the right: side, about a mile or a little more from where

he, Barker, had his haystacks; the diggings and tail-

ings were there last year; the work would be above

Thayer's place; the Barker and Reeves rr.nches are on

the right-hand side going up the creek; some cultivated

land on the left-hand side; brought the ditch down from

above there; prospected some along Moores Creek, went

there to prospect and examine some claims sold to a

syndicate in the east; there was mineral everywhere

that had not been worked any, that was ciiree or four

miles up from the mouth of Grimes Creek; have seen

men mining up Moores Creek; have been mining for

thirty 3 cars all the way down; were mining there last

year; has been the condition since he noticed it forty

years ago. The Regan mine, is just above the Halfway

House at the mouth of Grimes Creek. Did not recollect

The names of any of the mines on Moores Creek below

the Halfway House; prospected west of Moores Creek;

found quartz and placer diggings; quartz on hill close

to where he was mining on Clear Creek; it is all moun-
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tain country I have described to jury, as to hills, some

pretty steep and some not so steep. It is not very

stoep on south side, not so much so as the north side.

Near the mouth of the creek it is narrow, but further

up it opens up. About a mile up on Grimes Creek be-

tween Rye Flat and Clear Creek; went down into some

claims where several were working and got good pros-

pect that would pay to work; that he had prospected

all through that country, up and down, and did not

think he had ever prospected a pan of dirt that he did

not get colors. It is probably four or five miles around

the road from Rye Flat to the old Boston; it is certair

that the old Boston Placer was a great proposition; am

familiar with the old boundary lines of the Boise Basin

Mineral Belt; made first examination of that district in

1862; Moores and Grimes Creeks are within the Boise

Basin Mineral Belt. It is bound on the north by the

Payette River; on the east by Moores Creek Range;

the principal streams of the Boise Basin are Moores and

Grimes Creeks; that was always classed the Boise Basin

bounded on the west by a range of mountains between

Boise and Idaho City and the Shafer Creek hills; Shafer

Creek and tributaries flow into the Payette River. The

Boise Basin quartz and placer mines have produced

amounts running into the hundreds of millions of dol-

lars; it is distributed almost in every gulich and stream;

can't travel anywhere without finding quartz veins min-

eralized. In a number of places on Grimes Creek and



vs. Orin Thayer et al. 63

(Testimony of Relf Bledsoe.)

around Placerville there is mining, and around Idaho

City they are opening up quartz veins; have not been

between Grimes and Moores Creeks, along from Moores

Creek between Rye Flat and east of it, for two or three

years; there were a good many claims there then; saw

quite a number of stakes; saw veins partially opened

up in there; they were along the divide going up to

Idaho City. From his knowledge of the country, de-

fendants' map marked Exhibit No. 1, fairly represents

Grimes Creek with its connection with Moores Creek,

and location of towns and cities; that he had made an

examination in below Rye Flat near the power-house;

found placer, fifty cents to the pan; there was a gulch

coming in on the west side between a quarter and half

mile below the claim; there are little gulches and creeks

every three or four hundred yards; these gulches are

right above and below where he did prospecting. Every

foot of Grimes Creek has been located time and again,

from the mouth clear to the head. It was located in

1863. In 1863, every claim was located from the mouth

of Moores Creek up; there are different locations there

now.

Upon cross-examination, witness Bledsoe testified

that the dyke referred to was right at the upper end of

Rye Flat; that he made no location on it, and did not

know of anyone who did; knew of no locations made;

Baw stakes for quartz location close by but did not know

who made the location; it was eight or nine years ago;
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did not know that it was generally known that there

was a dyke there; he saw it several times but paid no

particular attention to it, was looking for placer ground,

placer was along there and in some of the gulches; don't

know who mined it; was mined perhaps fifteen or twenty

years ago; there has been no mining since on Kye Flat

to his knowledge; did not know of any quartz or placer

mines; went there on business and did not stop; had

seen men working there within a mile or two of it;

saw a number working there within last two years; had

been there twice; had not seen any one at work on Ry •

Flat in last two years; did not know of any one taking

money out of there within recent years; know there is

gold there. The Boston property is three or four miles

from Rye Flat. Rye Flat is the point he spoke of above

power-house; never prospected only on other people's

claims from Rye Flat to mouth of Grimes Creek; pan-

ned dirt there, the last time in 1892 or 1893; parties

working there now; they had a ditch and water on

claims and windlass there; don't know that they took

any money out; don't know whether ground where

Grimes and Moores Creeks join is all located or not;

never attempted to make any locations himself, sim-

ply went there and examined the property; as a result

of his examinations never made any locations; was

looking for a milling ledge, did not find it there; have

not prospected there since; that he bought some claims

on Clear Greek; did not know who located them, that
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was ten years ago; the party was holding it the last he

knew of it; did not know whether anything had been

done there for the last seven or eight years; expected

to go in there sometime on the bench, probably 200

yards from the creek; knew there was timber cut along

the creek ; did not know the names of the ranches there

;

did not know the location of Thayer's ranch. As to

the character of the top soil there where it was culti-

vated, it was wash soil from the hills; did not see any

farming there, only a little hay. There is a growth of

timber nearly all over the Basin.

Q. Is it not a fact that soil capable of growing tim-

ber can be cultivated or where there is a heavy growth

of timber there is good soil?

A. Timber is found growing in the side of rocks.

It is farmed some on these ranches. The country along

Clear Greek is a good deal like the hills north of Boise;

knew of Moores Creek being mined about twenty-five

years ago; knew of locations made on Moores Creek h\

the vicinity of where timber was cut just below the old

Eagleson mill; they were pretty much worked out;

could not recall the man's name who located them; did

not know how much the man took out, he worked them

several years and died; never heard of a homestead

being made on Clear Creek. He saw some ledges along

the creek but never prospected them.

By the COURT.—Captain, I would like to know from

you if that country from the mouth of Grimes Creek up,
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about which you have testified, eight or ten miles back,

and that country around Clear Oreek, has ever been

claimed and worked as mining ground?

A. Yes, sir.

Q. At some time in the past?

A. It has been, to my own knowledge.

Upon redirect examination, witness Bledsoe testified

that his mine was worked about a mile up from Clear

Creek, about a mile above Barker's ranch on the south

side; that he prospected ranches along there.

Upon recross-examination, witness testified that he

was familiar with the Barker ranch; that the difference

between that ranch and the balance of the country was
that it was so located that it could be cultivated. Bar-

ker has raised hay there; the lands on Clear Creek in

some places are capable of being cultivated. On the

lower end of the creek there are some places where you
could get a few acres. There is no place where you
could get more than eight or ten acres. There was not

much difference between Barker's ranch and the lands

up and down the creek. The soil is mountain soil. It

was considered a good timber country. Boise Basin

is one of the best of timber countries.

The defendants, to further prove the issue on their

behalf, called Captain JAMES BAXTER, who, being

sworn testified that he resided in Boise; had resided

there about twelve years; that he formerly resided at
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Atlanta and Rocky Bar; his business being that of

mechanical and mining engineer; had been an engineer

since 1854; had known the Boise Basin since about 1873

or 1874; had been there to make an examination of the

country; had been on Grimes Creek; Grimes Creek ami

Moores Creek are within what is known as Boise Basin;

was on Grimes Creek in 1874, if his memory served him

right. Mr. Craft employed him to go and take sample*

upon Grimes Creek for the purpose of determining its

value in gold; that he had an assay office at Atlanta

at that time. Mr. Craft employed two men to go with

us and dig holes from 18 inches to 25 feet perhaps. TV •

took nine samples, and those samples were carefully

protected by the witness who afterwards assayed them.

The samples were taken from wherever Mr. Craft would

indicate. Some places were within two hundred or

three hundred feet, and some two or three miles, in

extent. Commenced at Rye Flat and went down to

Moores Creek. If his memory served him right he never

got less than |3.00 in gold, and it was up as high as

eight dollars; believed that he remembered Clear Creek;

that Mr. Craft pointed it out to him; believed he took

samples where Clear Creek emptied in; found gold in

all these places. At Rye Flat there was an immense

dyke there which would indicate that it certainly must

be a mineral country; the dike run across about north

northwest and in the general trend of the mineral veins

of that country. It appeared about 100 feet wide; had
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a sample assayed from dyke; forgot how much gold

there was. The country around Moores ami Grimes

Creeks was hilly and broken; would say that so far as

his observation went it was a mineral country.

Upon cross-examination, witness testified that he went
in there in 1874, and went through the country with

some people in 1876; that the assays which he made were
from placers; that no work was ever done as a result of

his examinations; that he never made any locations;

that he never tried to get other people to make loca-

tions there; that there is timber there on every hand;
found some mineral where timber was; saw gold-bearing

quartz there and told one of the men that he would
take some samples and he said we were not looking for

quartz.

Defendants, to further prove the issue upon their be-

half, called W. C. TATEROW, who, being sworn, testi-

fied that his name was W. C. Taterow; residence, Boise,

Tdaho; had resided in Idaho since the 8th day of July,

1863; that he was employed by the Coffin, Clinton Hard-
ware Company; that he was acquainted with the Boise
Basin Mining District; that he first got acquainted with
it in 1863; that he had lived in the Boise Basin from
the 8th day of July, 1863, until October, 1869; that he
was acquainted with Grimes Creek country; that he
knew where Clear Creek was; that these creeks and
their tributaries were in the Boise Basin; that during
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July, 1863, he came down there from Grimes Pass and

tried to get some locations, but they were all located

before he got there. That locations had been made on

those creeks since 1863; that more or less mining work

has been done since July, 1863; that he had mined very

close below where the power-house now stands on

Grimes Creek; that he owned an interest in a placer

claim two sections; that he found mineral there in pay-

ing quantities; that he knew of mining at the mouth of

Clear Creek; that both times he was there there had

been mining; had prospected them and found good pros-

pects but could not locate because it was already lo-

cated; knew where Rye Flat was. The country around

it had all the appearance of a mineral country when he

was there; had seen a large dyke near Rye Flat but

did not prospect it. It was a pretty large dyke of

porphyry; that he never had it assayed and did not

know what it carried. The country had been mined

over for longer than thirty years; knew where the old

Boston was, about three miles from Rye Flat; that the

old Boston had the name of being one of the best mines

of that day. That there were a great number of people

in there at that time digging ditches and placer mining;

that there was mining going on on Grimes Creek nearly

a year ago; did not know whose mine was in operation,

it was below the mouth of Clear Creek where Cle

Creek comes into Grimes Creek, somewhere in the neigh-

borhood of a mile below the mouth of Grimes Creek;

did not know any of the parties working there; had
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been over the range of hills between Grimes and Moores

Creeks; did not prospect the country, but saw quartz

and quartz locations.

Upon cross-examination, witness testified that he

bought in to a location on Grimes Greek in 1863; that

he worked it two seasons and made ten or twelve dol-

lars a day out of it. It was in a little flat in the mouth

of a canyon just below where the power-house is now

located, three or four miles from Rye Flat, about a mile

or a mile and a quarter from the mouth of Clear Creek;

never prospected up Clear Creek; was up and down that

creek about one year ago; saw but two strings of sluices

there in two places; did not see parties clean out their

sluice-boxes; knew where Barker's ranch was; did not

know where Thayer's was; did not know there was a

homestead on Clear Creek; there was no difference be-

tween the character of the soil in that section and the

noil on Barker's ranch; that they raised fair crops there,

and had for a good many years. The country south of

Barker's ranch had heavy timber which had been cut

off and there was grass and vegetables growing around

in spots; the land west of Barker's ranch is hilly and

rolling, and there is some land capable of raising a crop

where the timber is cut off and water put on. There

was only a portion of the land upon which a crop could

be raised; there was a growth of timber all around

there; crops could be raised on bottom lands, the other

land was hilly with a good growth of timber.
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The defendants, to further prove the issue upon their

behalf, called JOHN GOUL, who, being sworn, testi-

fied that he resided in Boise thirteen years; that he

was acquainted with the lower Boise Basin, what is

known as Grimes Creek; that he worked part of two

summers, in 1893-1894, on that; his son, E. G. Goul, John

Litel and T. J. Sutton, worked with him; that they lo-

cated a claim apiece on the west side of the gulch; there

was what was known as the Barker irrigating ditch

and he gave me the privilege of the use of the ditch for

piping on that side of the creek part of one season, and

on the east side we did some work, but we did not do

any piping there; the east side of witness' claim would

be a quarter of a mile west of Barker's line; the Barker

ranch is situated near where Clear Creek comes in,

three-quarters of a mile from the mouth of the creek;

did not know how much was taken out; made $3.50 per

day to the man with the pipe; made two runs on that

part of the ground; it paid to work them; we quit be-

cause we had no way to work them; had prospected out-

side of his claim from the mouth of Grimes Creek clear

up to a claim two miles to about what is known as the

Rolling and Springer claim; they were taking out a

ditch at that time; in making prospects he found gold:

never washed out a pan of dirt that he did not get some

colors, from one or two, up to sixteen or twenty; the

prospects showed mineral from the grass roots.
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Upon cross-examination, witness testified thai the

two seasons was all the mining he ever did; the country

outside of the little flats on Grimes Creek is a very

stony country; he thought it was such ground as he

would be justified in working if he had water; they

worked on the west side until they worked out the upper

channel; there were places there above the upper chan-

nel ten feet higher than the present channel, and then

above there six or seven feet, another channel, some

four to six feet of gravel in depth; they were cut off

at both ends; took two months to do the work; did not

think they worked over two weeks one season
;
got about

#3.50 per day on west side, about $5.00 altogether;

he quit the claim; went back over the ground since, hunt-

ing; the money taken out was between $200.00 and $300.-

00; used Barker's irrigating ditch; part of the time he

had the water and part of the time Barker had it; knew

where the Thayer homestead is; the land on Thayer's

place is mostly timber; the soil varies; there is some

very poor soil, wash gravel and flats of three or four

acres that hardly pays to pan. As you go up the stream

the land gets better, pretty fair; the land west of

Thayer's homestead runs off a little more steep than on

the homestead, soil is sandy loam; good portion of tim-

ber on places west of Thayer's. The land west of

Thayer's could be farmed in grass; had seen better soil

and worse; there were some farms taken up this side

of there on Clear Creek; a portion of the country where
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the timber was cut off would be more suitable for far,

lands than for others; had been up and down Grimes

Creek from its mouth about six miles; did not think he

saw very much of mining there in that part, possibly it

had been taken up then; in the summer of 1893, there

were a good many people in there and located and did

some work; at the lower end of Grimes Creek there were

gravel bars worked, there is no telling how long it had

been done.

Upon redirect examination, witness testified that

there would be from one to ten acres in one place which

could be used for agriculture purposes; portion of the

ground too abrupt to farm ; he had washed colors off the

Barker ranch.

Defendants, to further prove the issue in their behalf

called M. A. REGAN, who, being duly sworn, testified

that his name was Morgan A. Regan; merchant; residing

at Boise; owned mining claims on Moores Creek in the

Boise Basin, situated near the mouth of Indian Creek,

about one and a half miles from Halfway House; owned

one-half interest in claim, F. A. Regan the balance; re-

ceipts from assay office show that during 1896-1897, $8,-

362.62 was taken from claims; always thought they took

out about $12,000.00 from there; the mine was worked

prior to the time we worked there; think it was worked

in 1894-1895.
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Upon cross-examination, witness testified that George

Surfleet, Clark and myself located the mine, a man

named Green may have been in it; the parties owed us

a store account and they turned over the property to

us; it was a placer property; he was sure he did the as-

sessment work up to two years ago, had done nothing

since; considered it a paying proposition; had to earn

his bread and butter some other way; couldn't give it

his personal attention; couldn't neglect his business to

go there; that after his associate died he had to devote

all his time to the business; had not worked his mine

since 1895; the amount taken out altogether was about

110,000.00.

Defendants, to further prove the issue in their be-

half, called JAMES I. BEDILL, who, being sworn, tes-

tified that he resided in Boise; was acquainted with

Moores Creek in the Boise Basin; year before last and

last year mined on Grimes Creek about 1500 feet from

its mouth; his partner was T. C. Maine; worked with

pick and shovel; shoveled into sluice-boxes; made about

$2.00 per day for two seasons; Mr. Packingham owned

claim above us; one at mouth of Grimes Creek owned by

Fred Nye; other claims located up and down Grimes

Creek; there were locations stakes all the way up and

down Moores Creek where he had been.

Upon cross-examination, witness testified that the lo-

cations were right in the creek bed; that last year he
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commenced work about May 15th, and stayed until July

20th ; his wife's two boys worked on a claim right be-

low him; there were two besides him. When they

brought bullion to the assay office think there was

£280.00 odd, which represented work from May to July;

could not say how much was taken out the year before;

only worked about six weeks altogether the year before;

have not been there this summer; don't know whether

anybody has been there; know of no one working up

there this summer; there was no one else worked there

besides ourselves; we were not up the creek any.

Defendants, to further prove the issue in their be-

half, called JOHN YOUNGKIN, who, being sworn, tes-

tified that he resided at Boise; business, teaming; was

acquainted with Grimes Creek and Moores Creek coun-

try in Boise Basin; lived in there about ten years; mined

at the mouth of Daggett and Indian Creeks from the

Fall of 1893 to 1899; had a partner by the name of John

Fay; that Rush Creek and Daggett Creeks were a short

half mile apart; took out, according to the books, dur-

ing the years he worked something like f14,000.00.

Q. Have you any assayer's receipts showing how

much you took out? A. I have some.

Q. (Handing witness papers.) You may examine

this casually and see if this represents a portion of tin1

receipts.
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By Mr. COZIER.—I object to the question as incom

petent, irrelevant and immaterial, and not going to

establish the character of the land in question. In this

case it is not shown that the land from which this min-

eral was taken, this gold was taken, was in the vicinity

of the land from which the timber was cut, and unless

it is connected some way, reasonably, with the land

from which the timber was cut, I submit that it is in-

competent and immaterial. It might be ten or fifteen

or thirty miles away. There is nothing here to show

whether it is in the reasonable vicinity of those lands

from which the timber was cut, and unless It is shown to

be within a reasonable distance, at least, of those lands,

J submit it is incompetent.

By the COURT.—<How far away is this land from the

land upon which the timber was cut?

By Mr. BORAH.—We propose to show it is within half

a mile or a mile of the cutting.

By the COURT.—'So far, the question does not show

where it is.

By Mr. COZIER*.—I submit it is incompetent unless

they connect it.

By the COURT.—Perhaps you had better connect it.

A. There was a part of it between Daggett Creek

and the mouth of Rush Creek, and the other part just

a little above Daggett Creek.
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Q. About how far was this from the land described

in the complaint, or the land from which Mr. Thayer is

charged with having cut this timber?

A. Well, the main claim is only about half a mile, I

should judge; it might be a little over.

Q. It was in the immediate vicinity of this cutting?

A. Yes, sir.

Q. Not to exceed a mile?

A. No, sir—where he cut a part of it.

By the COURT.—The question may stand.

To which ruling of the Court the plaintiff then and

there excepted, which exception was by the Court al-

lowed.

Witness thereupon testified that the assay receipts

handed him were the receipts from the workings of his

mine. Whereupon defendants offered these receipts in

evidence.

To the introduction of those receipts the plaintiff then

and there objected, as incompetent, irrelevant and imma-

terial, and as not tending to show the character of the

land from which the timber was cut; which objection

was by the Court overruled; to which ruling the plaintiff

then and there excepted; which exception was by the

Court allowed.

Witness further testified that he had prospected gen-

erally over the Moores Creek country; had found quartz

ore on Rush and Daggett Creeks that carried mineral;

Gus Schlosser mined just below witness at the mouth
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of Rush Creek, he was there when witness came into

the country; John Bannock sold out to Simons who sold

out to Swan; had two claims in there; Mr. Wilheit run

one in between, and some Chinese came in and run one

at the upper end; and Regan's claim; these claims were

worked during this time; that Nelson had a quartz claim

up there. This claim was taken by Knight who had a

tunnel in four or five feet. This claim was located

north of Daggett Creek, up the creek about a mile and

a half from the timber cutting. Cartwright and John-

son took up a claim on Rush Creek. Thayer had some

wood cut right in that locality; Boyakin had a claim near

the mouth of Rush Creek, about half a mile from where

Thayer was cutting. Bismarck mined in that country

during 1896-1897, about a mile or a mile and a quarter

from where Thayer did some cutting.

Upon cross-examination witness testified that the

claims he had been talking about were six miles from

where Thayer cut the wood; that he quit working his

claim because the water was using him up, and went

into the wood business in 1899; no one has been working

his claim since he left it; there were other claims being

worked, one by an ex-soldier; know he took out money;

saw the bullion last fall; my claim is along the creek

bed, did not extend back into the hills ; there were some

quartz mines on Rush Creek owned by the Butler boys;

assessment work was done on them; assessment work

all that had been done on them; these claims were
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about one and a half miles from where the timber was

cut on Indian Creek; the timber was cut generally up

the hill sides, part of it on Indian Creek; he cut some

timber up there; the Government had sued him for the

value of the timber cut; suit still pending; his defense

was that the land was mineral; considered all that

country up there in the Boise Basin a mineral country.

Defendants, to further prove the issue in their behalf,

called C. A. FACKINGHAM, who, being duly sworn,

testified that he resided in Boise; had resided there

twenty years more or less; had mined in the Boise Basin

country more or less since 1892; mined on Moores Creek

about a quarter of a mile above the junction of Moores

Creek and Grimes Creek, and a part of the time about

a mile below, about three miles southeast of Barker's

ranch; he was something like three miles above Indian

Creek; had a placer mine there; owned one there and

one above the junction of Moores and Grimes Creeks

about a quarter of a mile and another about a mile and

a half below ; these mines produced gold in paying quan-

tities; considered mines on Moores Creek paying proper-

ties; acquainted with it about twelve years; George

Sears, Mr. Stevens, Mr. Sackett, Mr. Miller and Mr. Hye

had mines in that vicinity; their claims were about a

mile and a half or two miles below his; had prospected

up Grimes Creek quite a bit; would consider it a min-

eralized country all through; it shows gold in the creeks

in paying quantities if handled in large quantities by
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dredge or something of that kind, and it will pay a man

wages from fifty cents to two or three dollars a day ; that

lie had made as high as four dollars a day sometimes;

there are some dikes above Rye Flat, and a big por-

phyry dike which crosses below Rye Flat and extends

along pretty near northwest, you can trace that dike

about two miles and it shows mineral all the way; he

bad been over the country between Grimes Creek and

Moores Creek quite a number of times; had pounded up

some rock from a ledge about half a mile from the junc-

tion running through the divide between Moores Creek

and Grimes Creek, and it showed iron pyrites and other

minerals, and he believed that there was a good showing

for pay values although he had no assays made on that

part of it; that Chinamen had worked three summers

at the junction of Moores and Grimes Creeks; that mines

had been worked in good faith in that country; that the

Basic Company had large holdings on Grimes Creek;

they have located from the mouth of Grimes Creek clear

up to the power house; their workings are all up by Cen-

terville and Placerville.

Upon cross-examination witness testified that the

Basic Company had no dredges below the power-house

and had not worked any of that ground located along

Grimes Creek; that they are working about seven miles

from this place; that he had made quartz locations at

the lower end of Rye Flat and on the west side; made
two locations side by side about seven years ago; did
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nothing more with them; located a placer claim on

(Crimes Creek a mile below the power plant in 1896, and

another in 1901, and located one on Moores Creek in

1897; on the one on Grimes Creek he dug eight or twelve

holes fifteen feet deep around in different places on the

bar; did not work it as a working proposition, just did

the assessment work to see what was in the ground with

a view of working it on a large scale; it could not be

worked properly except on a large scale; he could make

more at something else than he could with pick and

shovel, shoveling into a sluice-box; he worked on claim

on Moores Creek three summers; made wages; did not

work it out, kept up assessment work on the claim until

last year, then let it go; the claim was along the creek

bed; had prospected back about 1500 feet from the main

creek upon the bluff on the side back of the bluff; same

on Crimes Creek; the work was confined principally to

the creek bed; made no money on the bench; what money

was taken out was taken out on creek beds; did not take

out any money on bench lands.

Defendants, further to prove the issue upon their be-

half, called as a witness J. A. EDDIE, who, being sworn,

testified that his residence was Boise; occupation, civil

engineer; that he was familiar with the lands in the

lower Boise Basin in the vicinity of the mouth of Grimes

and Moores Creeks; had been familiar with them since

1901; he made a survey from Cold Springs down to

within a mile of the mouth of Grimes Creek in 1898; that
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is, of Moores Creek proper; Cold Springs is about four

or five miles this side of Idaho City; surveyed to get the

grade for a bedrock flume and was present when they

were prospecting; saw the assays afterwards; went from

about four bits to a dollar a yard; prospected the coun-

try along Moores and Grimes Creeks for quartz in 1896;

found some gold quartz ledges, the country is cut up

there, it is a granite formation intersected by porphyry

dikes with quartz ledges running between, the general

trend of those strikes there is northeast by southwest,

very much as they are in the Wood River country and

the rest of Idaho wherever I have been prospecting; have

been over those lands along Moores Creek, was there in

1900 helping to survey for a patent; the mineralization

goes over from Grimes Creek to beyond Quartzburg.

Upon cross-examination witness testified that as a

lesult of his prospecting along there he made no loca-

tions. What he found was all located.

Defendants, to further prove the issue upon their be-

half, called GEORGE A. CHAPMAN, who, being sworn,

testified that he lived in Boise and was a miner; had

been a miner for over forty years; that in 1898 he made

an examination of the neck of land between Moores

Creek and Grimes Creek, above the mouth of Grimes

Creek, to determine the extent of the mineralizatiou,

and had been over a portion of the lands several times

before, made an examination of Grimes Creek near its
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confluence with Moores Creek, at one time, for placer;

that the portion he examined in 1898 was a little south-

west from Cold Springs about five miles below Idaho

City in this range of mountains; found a mine being op-

erated by the Stevens Brothers, a quartz lode, they were

running a tunnel upon it at the time he was there to

examine the property; found mineral there; the dike

seemed quite extensive and the veins in it were strati-

fied, running all through it, traced the course of the vein

for some distance and then looked over the country on

each side of it; saw quartz ledges on the surface; from

his knowlege as a miner, would consider this a mineral

country or belt.

Upon cross-examination witness testified that in all

his prospecting in the country described, he had made

no locations.

Defendants, to further prove the issues upon their be-

half, called W. H. RIDENBAUGH, who, being sworn,

testified that he was one of the defendants in the case;

that his business was that of lumber dealer; that he

had been in that business in Boise for thirty years; that

during that time he had familiarized himself with the

extent of the mineralization of the Boise Basin mining

region; that he had handled fifteen million dollars for

Wells, Fargo & Company; that had been shipped out

of there, in the express office in Boise; that he was

familiar with the country on Grimes Creek, this side of
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Idaho City, near the mouth of Grimes Creek, and

up Grimes Creek, near the vicinity of Rye Flat;

had been familiar with the country for seventeen

years; that he procured the cutting of some of

the wood described in the complaint and had drives

come down to his lumber yard in the years 1901-

1902; that he had heard the testimony of Aveline and

Shaw and that he had procured the cutting of the wood,

referred to in their testimony, upon the lands described

in the complaint; that at the time, he understood that

it was mineral land and claimed the right to take the

wood under the act of Congress; that he cut it for

domestic purposes in Boise City, where it was all dis-

posed of; that he was a citizen of the United States and

for a long time had been a resident of the State of Idaho

;

that the different cutting was done, as he understood it,

from mineral land; that it was about four years ago that

the Shaw Lumber Company bought out Mr. Aveline in

the wood business; that they estimated the value of the

wood in the tree at about twenty-five cents a cord; that

he considered that a fair value at the time the wood

was cut, in the tree, described in the complaint and sued

lor; that saw-logs had been coming out of this country

for a good many years before he cut wood up there.

Jn regard to the utilization of the tops, and how exten-

sively they were used and disposed of in the cutting of

the wood, he investigated it once and thought all was

used that was possible to be used; the tops were disposed

of to what we thought the best advantage; he did not



vs. Orin Thayer et al. 85

(Testimony of W. H. Ridenbaugh.)

have personal supervision of the cutting, Mr. Thayer

did.

Upon cross-examination witness testified that he had

never mined in that country; that he had been in the

business of cutting timber for thirty years; that he had

been cutting it off of Government land during that time;

that he had examined the lands up there with a view of

determining whether they were mineral before they com-

menced to cut; that he took a trip up there about three

.Years ago; that he went up there to look for mineral;

that he might have looked for timber; that it was Mr.

Thayer's business to look for timber; that he went on

to Clear Creek ; that he knew where Mr. Thayer's house

was; that he saw stumps around on adjacent land; that

any timber is good enough to make cordwood out of;

did not examine all the country on Indian Creek and

other creeks; was over the country to satisfy himself

as to whether or not it was mineral country; that he had

been familiar with the country a great many years;

familiar with the amount of money that had come out

of it; that he had been cutting a great many years be-

fore up there; that he had considerable knowledge of

the country as to whether the lands were mineral; that

he decided that it was mineral after personal inspec-

tion; that he based his estimate that wood was worth

twenty-five cents a cord in the tree from buying

timber from private parties who owned it; that he never

bought any up there; bought timber in Garden Valley
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and up the river; that it cost $4.00 per cord to lay down

wood in Boise from Moores Oreek and Grimes Creek;

that he sold it for $5.00, making one dollar profit; gen-

erally estimated about one thousand feet of timber in

a cord of wood; the profit on the cordwood, laid down

in Boise, would be $1.00 per thousand; that he made no

investigation of the lands to determine whether or not

the tops of the trees had been disposed of properly under

the rules; that he knew nothing except from hearsay.

The defendants, to further prove the issue on their

behalf, called ORIN THAYER, who, being sworn, testi-

fied that he was one of the defendants, and that his busi-

ness was that of getting out cordwood for the Shaw

Lumber Company ; that he had been engaged in the wood

business for twelve years; that he was working for

Prosper Aveline before he worked for the Shaw Lumber

Company; that he had been engaged in the business on

lower Grimes Creek and up Moores Creek about three

miles; that during all the time he had been engaged

in the wood business it had been in that general vicin-

ity; that the people all tell him that it is mineral; saw

men working there, and locations at different places

along Moores and Grimes Creeks, generally placer;

there is quite a bit of prospecting there; never did any-

thing with prospecting himself; located two placer

claims; all work has been done independent of him;

thiat none had been done through his suggestion or ap-

proval; there are a good many claims on the divide
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between Grimes and Moores creeks; he knew the Stev-

ens boys wbo had claims there; that there are quartz

•veins all over the country; that he would call the char-

acter of the country going across the ridge by the Barker

ranch on the way to Idaho City, mineral; that there were

quartz veins showing at the mouth of Grimes Creek;

that there had been mining done ever since he had been

in the country, and up about Reeves' ranch, probably

a half or three-quarters of a mile, and just below the

power house about a half mile, on the right hand side

of the creek going up; that he had never seen any mining

done at Rye Flat any more than by two men when he

was cutting wood up there; they run a tunnel in a por-

phyry dike; he was in the tunnel but not being a mining

man did not know much about it; the tunnel had the ap-

pearance of mineralization; it had been mined on Moores

Creek all along from where the road crosses Moores

Creek clear up; the road crosses Boise River four or five

miles from the mouth of Moores Creek; had been mined

all the way up and below; the cutting of timber was done

at the places mentioned, Daggett Creek, Indian Creek,

Rush Creek, Macks Creek, Bears Gulch and up from the

mouth of Moores Creek a half or three-quarters of a

mile; did not know of the existence of any quartz claims

on Daggett Creek; Daggett Creek is something like a

half mile from Indian Creek; Indian Creek is two miles

long; that he cut some wood from his homestead;

thought there was something like 2,700 or 2,800 cords in
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the drives of 1901 and 1902; there was wood brought

down cut from Johnson's homestead about a mile from

his place, mostly on north side of Clear Creek; cut about

600 cords from Johnson's homestead; cut this wood from

Johnson's land for the purpose of clearingitand so it could

be tilled, with Johnson's consent; supposed that John-

son went on and cleared up the land; that Johnson had

a placer claim there, east of his homestead; it was on

mineral land, as he understood it, that he cut the wood;

they had been mining there; he cut some on Johnson's

place in 1901; he brought down some 2,700 cords which

was delivered to the Shaw Lumber Company; in 1902

about 4,000 cords were brought down, which was deliv-

ered to the Shaw Lumber Company; that the timber

brought down in the years 1901-1902 was cut on his

ranch and lands adjacent thereto, and all along the

creeks and gulches named; that there was some cut, he

thought, on Labais placer, about half mile below the

power house; that out on Indian Creek was cut about

half a mile from the mouth of Moores Creek; that there

is a lava bluff on each side of Moores Creek, and under-

lying the lava bluff is wash gravel; had seen them wash-

ing out the gravel; the cutting on Daggett Creek was in

the neighborhood of three-fourths of a mile from Moores

Creek and about the same distance on Rush Creek; that

he considered all the land mineral where the cutting

was done, and on Daggett Creek the same.

Witness further testified that he was a citizen of the

United States and a resident of the State of Idaho for
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twelve or thirteen years; that he supposed that timber

in the tree was worth twenty cents per cord; that he

bought some from Mr. Johnson for ten cents a cord.

Upon cross-examination witness testified that he went

into that country in question, twelve or thirteen years

ago to work in the timber for Prosper Aveline; located

first on Pine Creek; that he went into the Clear Creek

section seven years ago; that Clear Creek is about seven

or eight miles long; that the country along Clear Creek

ie pretty rough country, hilly and timbered a good part

of it; that some of the country is a good deal rougher

than other parts; would call the character of the soil

granite, some loam which goes up the creek about a mile

and a half or two miles; might extend back three-fourths

of a mile on the creek bottoms; there are some flats that

might be called soil; that he did not think there was

much difference between the soil on his place and that

on lands adjoining right next to it; that there is some

soil down on the creek and when you get back on the

hills there is not much to it; that he located a home-

stead in Clear Creek in 1900; that he was entitled to

a homestead and saw a chance there to get it; has been

living there for seven years; that he had not raised any-

thing there for the last two years; had tried to raise

cabbage and potatoes; that there was a lot more soil on

adjacent land where they were raising crops, than on

his own; that he knew of three or four homesteads on

Clear Creek ; that he'cut timber right west of his home-
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stead; that he did not know of any difference between

the soil on that land and the character of the land on

his homestead; that he cut timber in section 21 west of

his homestead and on vacant land in the north half of

section 21 ; that he cut all around in that immediate sec-

tion.

Asked as to why he claimed the land adjoining him

on the west was mineral and the land comprising his

homestead was nonmineral, he stated that there was

two mines over there and he did not know of any mineral

on his place; there was one over by Mr. Johnson's and

one west of him ; they mined them ; are not mining them

now; guess it was seven or eight years ago; that he knew

a man who squatted on some land at Rye Flat, a Mr.

Pence; did not think he was living up there now; that

he cut timber on the edge of Bye Flat, cut it along be-

tween creek and the side hills, on what is called Beaver

Greek; that the bulk of the- timber was cut from side

hills, not much grows on creek bottoms.

Defendants, to further prove the isstie on their be-

half, introduced a nonmineral affidavit required in mak-

ing filings and proofs in connection with homestead

entries and stone and timber entries of public lands of

the United States.

Hereupon defendants rested.

Thereupon, in rebuttal, the plaintiff, to further prove

the issue in its behalf, called E. E. GARRETT, who,

baving been sworn, testified that township 5 N., R. 4 E.,
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was surveyed; that in examining the map handed to him

by counsel, witness stated that the map showed survey

of lands in township 5 N., R. 4 E.; that he had compared

the entries on the map and the notations thereon, with

the original map in the tract book of the United States

land office in Boise, and that they were the same; that

the comparison was made June 16, 1903; that from an

examination of land office tract book, the entries noted

upon the map were correct, also that the entries upon

the map handed him, and afterwards introduced in evi-

dence, show State selections in township 4 N., R. 4 E.,

and township 6 N., R. 4 E., were correct.

Hereupon, plaintiff to further prove the issue in its

behalf, introduced in evidence maps of township 5 N.,

R. 4 E., township 4 N., R. 4 E., and township 6 N., R. 4

E., as going to show the various entries made upou the

lands in these townships other than mineral entries,

marked Plaintiff's Exhibits "A," "B," and "0." (Clerk

here insert maps.)

Upon cross-examination witness testified that he did

not know what tbe blue shading on the map was; that

his tract book would show when the different entries

were made;, that the NW.fNW.| of section 22, Tp. 4

N., R. 4 E. was made by Aaron Owanby August 13,

1903, -was entered as a preference right of entry bjr

reason of settlement; entry in sections 28 and 29 was

entered by Thomas L. Hedrick August 11, 1903, also a

preference entry by reason of settlement; that the col
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oring in red on the map of township 6 N., R 4 E., shows

State selections and individual entries; it intends; to

indicate timber and stone firings pending; the State

made its filings on 12th instant. Township 6 N., R. 4 E.,

was officially filed July 15, 1903; State had a preference

right for sixty days and it was open to public entry on

the 14th instant; that was the condition of Tp. 4 N., It.

4 E., that is true of eastern portion of Tp. 5 N., R. 4 E.

Plaintiff, to further prove the issue upon its benalf,

called W. A. JOHNSON, who, being sworn, testified that

he lived in Boise County, occupation farming; that he

lived in Sec. 20, Tp. 5 N., R. 4 E.; that he had lived there

going on eight years; that he had been farming during

most of the time; that he lived about half a mile north

of Clear Creek in that section, about two miles from the

mouth of Clear Creek; that the country along Clear

Creek lies in benches all along the creek until it gets to

its mouth, where there is a flat which is part of Reeves'

ranch; that the creek itself runs up about five or six

miles; that he is acquainted with Barker's ranch; that

he knew about where Thayer's homestead is; that he

would call the soil lying along the creek and benches

first-class soil; that he raised vegetables of all kinds on

the bench on his place; that he irrigated it; that it is a

good timber country too, fine timber; that Davidson was

farming about a mile and a half from him, he also raises

vegetables; there is the Holcomb and the Reeves ranch

where hay is raised principally; Davidson has been farm-
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ing four or five years; farming there had been profitable;

farming had paid very well on Barker's place; the per-

sons on the other ranches had been raising and selling

products from the lands since he had been there; that he

was acquainted with the mining operations in that sec-

tion of country; he had heard the testimony of Mr.

Bledso in regard to operating a placer along Clear Creek;

knew Bledso and a man by the name of Montgomery, a

partner of Bledso's; witness was running Barker's ranch

at that time; they would frequently make a clean-up

and Montgomery would come to witness to borrow

money to go on, "and finally when he came to me to bor-

row $10 or $15, I said I would not do it. If you can't

make any money out of your claim I won't loan you any

money." Witness stated that he did not know of any-

one making any money in that section, he did not make

any himself, he went behind; that he found gold but

never enough to make anything out of it; he had been

down as far as the mouth of Clear Creek and Moores

Creek and he didn't see anyone operating sluice-boxes

where Moores Creek empties into Crimes Creek; that if

they had been there he would have seen them as he went

along that road to Idaho City; he was acquainted with

Thayer's ranch and knew where he cut timber on dear

Creek, on each side of the creek; part of the land cut

from was his homestead; cut some on section 21 which

joins right up to it; did not think there was any differ-

ence particularly, in the land all around there; there

were some poor places and some rich places; he did not
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know of any mines of value on land where Thayer cut

the timber; did not know of anybody who had made it

pay; he would consider the land more valuable for farm-

ing- than for mining or timber, that is, all the land in

that section of country; he sold the products from his

farm in Idaho City; that he was acquainted with the

Packingham claim on Moores Creek, had owned the

claim, located it in 1893 and mined it awhile, found gold

there but never made anything out of it; worked it off

and on for two years, spent all his time and money and

never made anything out of it; was acquainted with the

country along Grimes Creek from the mouth of Clear

Creek to the mouth of Moores Creek, but never knew

anyone to make any money there mining.

Upon cross-examination witness testified that be was

a farmer; that he had had considerable experience min-

ing; had been a miner for years in Nevada and had mined

on Moores Creek in 1893-1894, right above the mouth

of Grimes Creek ; that he mined there off and on for two

years, spent all his time and money, mined alone, made

nothing; that he had sixty acres on his ranch, about

twenty-five or thirty in cultivation, all right together,

runs along the benches in all shapes; that such places

can be found all over the hills there; that he had been

farming there seven years; did not think Thayer had an

acre in cultivation; that Judge Barker had on his place

160 acres, part of it was down at the mouth of Clear

Creek and part of it was up probably two miles; had

prospected Barker's ground for mines, never found any
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mineral on it; prospected his own ground for mineral,

never found anything; prospected just outside of his

ranch, found mineral there, found it rigrht east of the

ranch, in section 31; witness had a twenty-acre placer

claim there, right up on the east side of his ranch, had

worked the placer off and on, just enough to do the as-

sessment work, for seven years; that he put a value of

$700 on it because people were working claims around

there to get the timber off; did not think he could make

grub on his claim if he worked it; that, he was holding it

for the timber, was on it like the balance of them; took

up a homestead to make a living on it; that Davidson's

ranch was about a mile and a half from his should judge

that Davidson had in the neighborhood of forty acres

in cultivation and raises vegetables all the time; had

never been any mining in that country that he knew of;

had known of mines being worked at the mouth of In-

dian Creek on Moores Creek, mining had been going on

there ever since he had been in that section of country;

that he considered all he saw as prospecting; for years

it had been mined and prospected up and down Moores

ond Grimes Creeks; prospecting had been going on off

and on but nothing done to amount to anything up and

down Grimes Creek, the old workings were there yet;

that there were quartz ledges on sections 21, 20 and 28;

he never could find any mineral in the quarts.

Upon redirect examination witness testified that he

could find colors in the ground but would consider it of
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no value as mining ground; would consider that the

value of the land would be for agriculture and timber;

that if the timber was off the ground could be farmed.

Plaintiff, to further prove the issue in its behalf, called

C. M. GARDNER, who, being sworn, testified that he

lived in Sec. 32, Tp. 5 N., R. 4 E.; that his business was

divided between farming, sawmilling and surveying; had

a homestead in sections 32 and 29; was acquainted with

land along Clear Creek and in the section adjoining him;

along the creeks there were some flats, above the flats

were benches where most of the agriculture work was

done, and some of the country was steeper as you got

nearer to the tops of the mountains, and there were

mountains on either side of the creek valley; some of

the benches were from a quarter to a mile wide; the val-

ley from range to range was four or five miles wide, part

of the land was capable of being cultivated until the

higher altitude was reached, where it was too cold; the

lands there were cultivated in a section of country about

two and a half or three miles wide and about three and

a half miles long; that he farmed his land and produced

vegetables, hay and berries, and found farming the land

was profitable; most of the soil was very good on the

benches; as you got higher up it was mostly timber and

more broken and rocky; the timber was good timber;

he was acquainted with Thayer's homestead where the

timber was cut; that the character of that land was
about the same as his, perhaps not so much agriculture
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land as there was on his; it was timber land; if the tim-

ber was removed it could all be cultivated and farmed

below the frost line; on Grimes Creek he thought there

were some mines but there are no mines in the Clear

Creek valley that he knew of; had been no mining in

Clear Creek valley since he had been there for three

years; had heard the statement that they were sluicing

at the mouth of Clear Creek, but to his knowledge it was

Dot true; knew there was property worked down close

to where Grimes Creek empties into Moores Creek by

Bledso and Mahon; that they worked there every year

since he knew it; did not know how profitable it was;

that the nearest point was about two miles from where

the timber was cut; that the farmers in the vicinity of

Clear Creek raise crops; Mr. Davidson's, Mr. Johnson's

and two ranches known as the Barker ranch; the Beeves

ranch are being farmed, it produces hay, they raise

from 80 to 130 tons of hay per year on those ranches;

there is close to 160 acres improved on those two

ranches; one is at the mouth of Clear Creek in section

21 and the other is in 28 and 29.

Upon cross-examination witness testified that he was

acquainted with Grimes Creek up to Bye Flat; there was

evidence of old mining up creek, showing that it had

been mined a great many years; that it was all staked

out up the creek, whether it is held or not he did not

know; he did not know anything about its value. Going

down Grimes Creek to Moores Creek there was evidence
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of its having been mined for a number of years ; that he

knew where Regan and Younkin mined; on Grimes and

Moores Creeks there had been prospecting ever since

he had been there and, he thought, long before he got

into that, country; there was about three hundred acres

under cultivation in the vicinity of Clear Creek; there

were four or five homesteaders that went in there this

year that have not had time to cultivate yet; about half

of the entire drainage of Clear Creek was under culti-

vation; the country there is mountainous and broken;

the foot of the mountains are table lands and that is

where the homesteaders were; Thayer had a small piece

under cultivation when witness was there.

Upon redirect examination witness testified that he

was familiar with the lands where Thayer cut the tim-

ber; to his knowledge there was no mineral on the land,

and he would consider it nonmineral; would consider it

similar to the general homestead lands.

Plaintiff, to further prove the issue in its behalf, called

W. A. ROYCE, who, being sworn, testified that he re-

sided on Ruby Creek, business teaming; Ruby Creek was

about four or five miles from Clear Creek; that he had

taken up a stone and timber claim in section 21, Tp. 5 N.,

R. 4 E.; made the entry in the Fall of 1900; had received

patent for the land; was acquainted with the lands in

the vicinity of his entry; had been over the lands lying

tributary to Clear Creek for twenty years; it is a timber
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country that lies along Clear Creek, although there are

«nne good ranches in there in spots; that the farming

industry was being carried on on those lands; had been

across the land from which Thayer cut the timber;

would say that the land west of Thayer's homestead was

considerably smoother ground than right where the

homestead was; speaking generally, the land was capa-

ble of being farmed if the timber was removed; did not

know of any prospecting being done on Clear Creek.

When he first came to that section there were some

Chinamen working up about three and a half or four

miles from the mouth of Clear Creek, on the north side

of the creek, but did not know results; knew that they

quit; knew of farmers in that section raising vegetables

and hay on their farms; they hauled tons of vegetable

products off Barker's ranch to Idaho City; he considered

that the value of the lands in that region consisted only

of agriculture and timber values.

Upon cross-examination witness testified that it was

his understanding that if ground did not pay to work, it

was not mineral ground; that if there were no paying

mines on it he would not consider it mineral; that when
he came to Clear Creek some twenty-two years ago, there

were Chinamen working in there; that he never saw
them working but once that he recollected, and then

there were five or six working; that he did not know
bow many more might have been around. Clear Creek,

as near as he could judge, was about ten and a half miles
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from Cooper's ranch, and about three and a half miles

from Grimes Creek; did not suppose that it was more

than six or seven miles directly across the country from

Clear Creek to Grimes Creek. The entire Grimes Creek

country had been prospected, the old workings amounted

to very little so far as he saw. Just below Rye Flat

there was evidence of old workings; he had done con-

siderable prospecting all through that country and in

places found evidence of mineral.

Upon redirect examination witness testified that he

prospected along Moores Creek, and what prospecting

had been done was along the creek bottom, and what had

been staked out was along the creek bottom.

Plaintiff, to further prove the issue in its behalf,

called C. M. GARDNER, Jr., who, being sworn, testified

that he had lived on Clear Creek three years, and that

bis business was farming and logging; that he was

pretty well acquainted with that section of country;

that farming, logging and cutting of wood was carried

on in the Clear Creek country; that the soil was good

loam; that he ran his father's farm for two seasons;

that he raised grain, hay and vegetables on the farm and

made it profitable; that there was no difference, in his

opinion, in the lands on his father's farm and other

lands lying along and tributary to Clear creek; that no

mining had been carried on in that section of the country

since he had been there, and none was being carried on

at the present time; that he is acquainted with the
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country at the mouth of Clear Creek and to his knowl-

edge there was no placer mining or sluicing carried on

there in the past year; that he was acquainted with

Thayer's ranch and the lands west of there where

Thayer had cut timber; that there was no difference

between the land on which the timber was cut and the

other lands farmed in that section; that from his knowl-

edge of that country he would say that it was a farm-

ing and timber country; that he would consider it

more valuable for farming than for anything else; that

the lands along Clear Creek had no value for mining;

that there were other farmers in that section who raised

fine crops; that farming was carried on in the entire

width of the valley, which was from four to six miles;

that so far as the character of the land was concerned,

if the timber was off and water put on, farming could

be carried on the entire width of the valley.

Upon cross-examination witness testified that he

meant to say that the valley was from four to six miles

wide from top of mountain range to top of mountain
range; that those mountain ranges could be farmed if

they had water; that the altitude at the highest point

was 6,000 feet Witness stated that he had seen where
prospecting had been done, but that he did not examine
the prospects or have assays made; that he made no
examination to satisfy himself as to the mineral char-

acter of the country; that to his knowledge there was
nothing in the way of mineral there, that he knew
nothing about the mineral.
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Plaintiff, to further prove the issue on its behalf,

called FRANK AVELINE, who, being sworn, testified

that he had been in the cordwood business in that sec-

tion of the country for eighteen years; that during the

years 1900, 1901, 1902, he had been working for Thayer

getting out cordwood under Thayer's contract with The

Shaw Lumber Company; that it cost $3.50 to $3.75 per

cord to lay wood down at Boise delivered in The Shaw

Lumber Company's yard, from the section where cut,

during these years; that in 1901 he brought down for

Thayer a drive of 4,000 cords of wood cut on Clear

Oeek, 1,600 cordis of which was cut on Thayer's claim

and 2,400 cords of which was cut on lands away from

his homestead.

Plaintiff, to further prove the issue on its behalf,

called JOHN DAVIDSON who, being sworn, testified

that he resided on Clear Creek in Boise County, in sec-

tion 29, Tp. 5 N., R. 4 E.; that he had lived there a little

over four years; that he filed on a homestead; that he

had been breaking it every year, raising potatoes and

seeding it down to hay; that he had raised cabbage,

beats, onions, carrots, peas, wheat and some other grain;

that he made his living there farming; that he knew

where Thayer's house was and where the Barker ranch

is; that the upper Barker ranch is about a half mile

from his place; that he knew where Thayer's land was

along the creek; that he lived a couple of miles from

there; that on his place he had a good deal of black
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loam soil and had some timber; that if the timberr was

removed it would be good farming land and could be

cultivated; that his land had the same characteristics

as the balance of the land lying tributary to Clear

Creek; that he would consider the land in there agri-

culture land; that he did; not know of any mining being

carried on along Clear Creek since he had been there-

upon cross-examination witness testified that he had

in the neighborhood of twenty acres under cultivation

and that he never tried to mine in that country.

Plaintiff, to further prove the issue on its behalf,

called REEVES, who, being sworn, testified that

he formerly owned what is known as the Barker ranch;

that he owned it from August, 1899, to the spring of

this year; that the mouth of Clear Creek is near the

claim; that the Barker farm is a flat between Grimes

Creek and Clear Creek and hay is raised on it; that the

soil was good soil; that he did not know of any mining

being carried on on Clear Creek since he owned the

place; that he did not consider it mining country up

Clear Creek, that it was farm and timber land; that he

would have no hesitancy in making a nonmineral affi-

davit as to the land in the vicinity of where Thayer cut

the timber; that the land where it was being cut and
that being farmed was all about the same.

Upon cross-examination witness testified that there

had been mining on Clear Creek before he owned the
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place; that there had been a little mining on the creek,

but not what he would call considerable; that there

had been considerable on Moores Creek; that there had

been plenty of prospecting all through that country;

that the mining on Clear Creek did not amount to any-

thing; that the mining along Moores and Grimes Creeks

had been along the creek bottoms.

Plaintiff rested.

Thereupon, the evidence upon the part of the plaintiff

and defendants having been closed, it was stipulated in

open court between the plaintiff and defendants that

any and all exceptions to the ruling of the Court on the

introduction of testimony, or to any instructions given

or refused by the Court, may be settled in the bill of

exceptions at any time within sixty days after the sub-

mission of the case, and that the party upon whom

served should have twenty days thereafter in which to

serve and offer amendments thereto.

And thereupon the Court instructed the jury that the

defendants sought to justify the cutting of timber in

controversy under the license granted by the provisions

of the act of Congress June 3, 1878 (20 Stat. L. 88), pro-

viding that all citizens of the United States, and other

persons bona fide residents of certain states and terri-

tories, including Idaho, and all other mineral districts,

are allowed to fell and remove for building, agriculture,

mining and other domestic purposes, any timber or trees

growing and being upon the public lands of the United
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States, said lands being mineral lands and not subject
to entry under existing laws of the United States except
for mineral entry, subject to such rules and regulations
as the Secretary of the Interior may prescribe for the
protection of the timber and undergrowth growing upon
said lands, and for other purposes; provided, the provi-
sions of this Act shall not extend to railroad corpora-
tions.

The Court instructed the jury as to the meaning of the
term "mineral lands" as used in the said Act of Con-
gress of June 3, 1878.

The Court further instructed the jury that "the pro-
vision which raises the question of doubt is that which
Bay* that the timber may be cut from public lands, said
lands being mineral and not subject to entry under ex-
isting laws of the United States except for mineral en-
try.

If that clause were construed by itself, independent
of the other provisions of the law, and without any
regard to the objects which Congress must have had in
view in enacting the law, then the contention made by
the Government would undoubtedly be correct; that is
that the cutting of timber would be limited to actual
mining ground; that is, ground that could be patented
"nder the mining laws; such claims as, under the laws
can be entered. But of course you understand that the
ground that can be patented and entered under the min-
>ng laws are those particular tracts where mineral has
been discovered and the ground located and claimed as
a mining claim.



106 The United States of America

Now, as I said, if we take simply that clause and con-

sider it alone, there would be no question that the cut-

ting of timber would be limited absolutely to actual

mineral ground, that is, such as is known to contain

mineral of value, and it may be added, that when ground

is known to contain mineral of value it is located and

claimed as a mining location. It would therefore result

that the use of timber would be practically limited to

mining locations.

Shortly after the passage of this law, when all the

conditions under which it was enacted, and when the ob-

jects which Congress had in view in its enactment were

better understood than now, Secretary of the Interior

Teller, who was entirely familiar with all the circum-

stances under which the law was enacted and, if

I am not mistaken, was a member of the Senate at

the time the law was enacted, in construing it in

1882, used this language: 'Where the lands are

situated in districts of country that are mountainous,

interspersed with gulches and narrow valleys, and

minerals are known to exist at different points there-

in, such lands, in the absence of proof to the contrary,

will be held to be mineral in character'—he does

not say simply the ground located as mining claims but

the general sections of the country where this mineral

is discovered—'but where there are extensive valleys

and mountains where no mineral exists the land may

be considered and treated as nonmineral.' Such were

the views of the Secretary of the Interior at that time,

and those views were followed for a great many years.
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Timber was cut from time to time upon all sections of

land in the neighborhood of mining camps.

The views of the Secretary of the Interior have

changed and he now construes the law by taking that

one clause I have referred to, alone and independent of

the rest of the statutes; and, as I said, construing it

alone, it means just what the Secretary now claims, as

I understand his ruling."

The Court further instructed the jury as follows:

"But, the question that is to be determined now is,

what is the proper construction to be placed upon this

law? Is the construction now placed upon it by the

Secretary of the Interior and the claim which the repre-

sentative of the Government has urged in this case, the

correct one, or is the former construction the proper

one?

In construing the law we must keep in view, first,

that the law provides for the use of a large amount of

timber. You will remember that it provides for timber

for building, for mining, for agriculture, and for all

other domestic purposes. The mere suggestion is suffi-

cient to convince you that a large amount of timber was

required for these different uses. And, second, you

must keep in view that under this construction it would

be limited to the actual located mining claims in which

mineral had been discovered and which would be sub-

ject to patent under the mining laws, as I have before

suggested. Keep these two ideas now in your minds:

First, the large amount of timber required; second, un-
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der the claimed construction, the small amount of terri-

tory that would be available for the use of timber.

There are two reasons which, in my opinion, militate

against this construction of the law, and which would

make the law futile. The first is, that if you limit it

simply to mining' claims, you limit the cutting of timber

to a very small portion of a mining camp. Any one

familiar with a mining camp knows that the located

claims rover a very small portion of the territory

—

probably not more than one-tenth if they are located

according to law. Many are located in violation of law,

without any ledge discovery, but the legally located

mining claims will cover but a very small portion of the

country. You will readily understand that there could

not be cut from such small area sufficient timber to meet

1he wants that the community required, and which Con-

gress designed that they should have.

The second objection is, that the timber on these min-

ing claims belong to the owners of the claims. Other

citizens have no right to go upon them and cut timber.

Now, the law does not limit the cutting of timber to

the owners of mining claims. Therefore, if you follow

this construction you give the timber alone to the owners

of mining claims, and others are forbidden to take it.

The law plainly says that all citizens may use it, while

this construction of the law says that only the owners

of mining claims shall use it; so you see that construe

tion of the law may not possibly be followed. It ren-

ders the law absolutely absurd."
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The Court further instructed the jury as follows:

"I instruct you upon tin's important question ;is fol-

lows: That the law includes as mineral land, not only

those tracts in which mineral has actually been discov-

ered and which has been claimed and located as mining

claims, but also all other lands lying in reasonably close

proximity to or in the general neighborhood of such min-

ing claims, and all such neighboring lands, as have the

general characteristics of mining land, even if mineral

has not been actually discovered therein. In this con-

nection yon must bear in mind that, as a rule, the land

in a mineral district and in the neighborhood of mines

is of such a hilly, broken character that it is utterly use-

less for agriculture or other purposes than mining, and

for the timber growing upon it, and as Congress is pre-

sumed to have known this fact, it is presumable that it

intended to include all such land under the designation

of mineral land, with the view of granting the use of

the timber thereon, as stated."

The Court further instructed the jury as follows:

"Much has been said in this case as to the quantity

of mineral that must be found in the ground to consti-

tute it mineral land. The laws themselves fix no limit.

they do no) even say that it must be more valuable for

mineral than for other purposes, which, as I under-

stand, is the rule which the Department holds, but in

my opinion it is utterly impracticable. It would be-

come ;i simple question of opinion. Five men might

say certain land is more valuable for mining, while an-

other five might say it is more valuable for agriculture
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or other purposes. It becomes merely a subject of con-

jecture; one upon which, opinions may and do differ. I

feel justified in saying that ground containing only a

trace of mineral, a color, or containing it in such small

quantities that a miner would not expect it td ever

prove profitable, cannot be held to be mineral land. But

when it contains sufficient mineral to encourage the

miner to claim and locate it in good faith as mining

ground and work and develop it with a reasonable ex-

pectation of finding mineral in paying quantities, even

if it never proves valuable, is, within the law, mineral

land.

"The question may be asked, how will it be known

what the miner's opinion is? My answer is, by what he

does, as you must judge in this case by what has been

done.

"It is true, as argued in this case, that under the strict

letter of the law, land which can be leegally entered un-

der the homestead and timber and stone laws, is not

mineral land and cannot be held as such, and also, land

which is legally mineral land cannot be entered under

other land laws; the law makes this distinction between

the two kinds of lands; but in practice it becomes a

question of opinion for the entryman; what one may

consider mineral land another may consider nonmineral.

The fact that land is entered as a homestead is only

presumptive, and not absolute proof that it is not min-

eral land, and so, also, is the fact that land which is en-

tered as mineral land is not absolute proof that it is

mineral within the law."
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To each and all of these instructions given to the

jury by the Court, counsel for the plaintiff duly excepted,

which exceptions were allowed by the Court. "

Thereupon the Court instructed the jury that it was

the duty of the Government in this case, first to show

that the timber was cut from public lands, and that the

burden then devolved upon the defendants to show that

those were mineral lands.

Hereupon counsel for the plaintiff requested the

Court to give the following instructions to the jury:

1st. "The defendants in this case contend that the

timber in question was cut and removed from the public

lands of the United States under authority of the act of

Congress of June 3, 1878, authorizing citizens of certain

states, of which Idaho is one, to fell and remove for

agriculture and other purposes any timber or trees

growing and being thereon, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."

I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question,

the burden of proof is upon the defendants. The de-

fendants must show, not that the neighboring or ad-

joining lands are mineral in character, or that those

hereafter in dispute may by possibility develop minerals

in such quantities as will establish their mineral rather

than their agriculture character, but that as a present

fact they are mineral in character, and this must appear

from the actual production of minerals, and not from

any theory that they may produce it. In other words,
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it is fact and not theory that must control in deciding

upon the character of this class of lands. The land de-

partment of the United States has adopted the rule

that if the land is more valuable for agriculture than
for mining, it is not mineral land, although it may con-

tain some measure of gold or silver. This is the only

practical rule of decision that can be applied to the sub-

ject; nor can account be taken in the application of this

rule of the profits that would or might result from min-
ing under other and more favorable circumstances than
those which actually existed or may be produced or ex-

pected in the ordinary course of such pursuit or venture
upon the lands in question.

I further instruct you that the Statute does not re-

serve any land from entry as a homestead or from entry

under other laws of the United States except mineral
entries, because some may claim and work some por-

tion of it as mineral ground without any reference
to the fact as to whether there is mineral in paying
quantities upon the land or not.

Nothing short of known mineral upon the land capa-
ble under ordinary circumstances of being worked at a
profit, as compared with any gain or benefit that may
be derived therefrom when entered under the home-
stead law, is sufficient to prevent such entry or to estab-
lish the fact that the lands w question are mineral
within the meaning of the said act of Congress. The
defendants must show by a preponderance of evidence
that the lands are not subject to entry under the home-
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Btead laws of the United States, or under any other laws

existing at the time of the passage of the act."

I further instruct you that mineral lands within the

meaning of the act of Congress of June 3, 1878, are such

lands as are not deemed subject to entry under any of

the laws of the United States except as mineral lands,

the right or privilege being exercised under such regu-

lations as will preserve the timber for the benefit of

the inhabitants engaged in or connected with the min-

ing industry. Therefore, if the lands from which the

defendants cut the timber in question were subject to

entry or settlement under any of the laws of the United

States other than as mineral lands, then such lands

should not be deemed mineral, and the cutting of tim-

ber therefrom by the defendants was unlawful and they

are liable to the Government for the timber so cut."

Which instructions, and each and all of them on be-

half of the plaintiff, the Court refused to give to the

jury; to which ruling of the Court the counsel for the

plaintiff then and there excepted; which exceptions were

by the Court allowed.

Thereupon the jury retired to consider the case and,

after having had said case under consideration for some-

time, again returned into court for further instructions

as to what lands should be termed mineral under the act

of Congress of June 3, 1878, and as to how far lands

(•(Mild be situated from known mines and yet be consid-

ered mineral lands.

Thereupon the Court further instructed the jury as

follows:
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First: "If this land is in the proximity of other land

that is shown to contain mines it comes within the mean-

ing1 of the law. Of course that must be within a reason-

able distance of ground that is shown to be mining

ground. If is it off ten or fifteen or twenty miles, or a

long distance away so that it would not be accessible or

convenient to use the timber upon it, it could not be con-

strued as part of it. But, if it is in the neighborhood of

ground that is known to be mining ground, under the

law it must be construed as mineral land—under the

definition I gave you. It is not necessary that you must

find there is mineral in the ground upon which the tim-

ber is cut, but there must be mineral found in the

ground that is reasonably near there. And I further

state to you that there must be sufficient mineral upon

the ground to justify miners to go upon it and prospect

it and work it with the expectation that they would

realize something from it. But it is not absolutely nec-

essary to show that it is profitable. The question is,

does the ground contain enough mineral for miners to

go upon it and mine it with the expectation and hope

that profit will be realized from it. That is the defini-

tion given by the Supreme Court. So far as the main

issue in this case is concerned, that is the only instruc-

tion I can give you."

Second: "That is a question, gentlemen, that I cannot

answer for you. There is nothing in the decisions that

say that it should be one mile or five or ten miles. I

endeavored to cover that by the instruction that the

land from which the timber was cut must be within a
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reasonable distance from that which is known to be min-

ing land, that is, such a distance as the miner would

likely use it. We will suppose, now, that yoiL have a

section of country here where you have discovered

mines. I must appeal to your own judgment, as to how

far miners would be likely to haul timber for mining

purposes? Of course, you will readily see that that

must depend somewhat upon the location of the country

and upon the scarcity of the timber. But for me to fijx

the number of miles is out of the question. You must

judge that by all the circumstances in each particular

case. I can only say that it must be within reasonable

proximity of the mines. It cannot be off a great dis-

tance—so far as to take it out of the region or neigh-

borhood of where the mines are. I regret that there

are no guides that you can use in deciding that question;

and it would be mere folly for me to undertake to say

that it should be one mile or five, ten or twenty miles.

Of course, I have no hesitation in saying that a few

miles would be within the meaning of the law.

I might add this much about the proximity of mining

ground, as it appears to my mind. Suppose we have a

gulch here running up and down the country on either

side of which large mountains slope off in either direc-

tion. Upon that mountain side there may be no minefs

at all; it may be four or five miles long; yet it may be

convenient to bring timber down that mountain side to

the mines below; in that case I would say that that

whole mountain side might be included within the defini-

tion of mineral land. Possibly on the other side of the
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mountain, on the same range, it might not be included

as mineral land, it being too remote. It is useless for

me to attempt to make a law when the law is not there.

I give you this as an illustration of my idea about it^

A mining man might not think that a good idea, but I

simply give it as an illustration; and we must leave it to

your judgment, from all the facts and circumstances in

the case, as to what is mining ground."

To which supplemental instructions the counsel for

the plaintiff then and there excepted; which exceptions

was by the Court allowed.

Thereupon the jury again retired to consider said case,

afterwards returning into court and rendered a verdidt

against the defendants, Orin Thayer, R. S. Shaw and W.

H. Ridenbaugh, and in favor of the plaintiff, in the sum

of six hundred (f600.00) dollars; to which verdict the

counsel for the plaintiff then and there excepted which

exception was by the Court allowed.

And forasmuch as the facts aforesaid and the deci-

sion of the Court thereon do not appear of record, the

plaintiff prays that this its bill of exceptions may be al-

lowed.

R. V. COZIER,

Attorney for Plaintiff.
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It is hereby stipulated and agreed that the foregoing

Rill of Exceptions may be settled and allowed.

Dated Jan. 9th, 1904.

R. V. COZIER,

Attorney for Plaintiff in Error.

FREMONT WOOD and

W. E. BORAH,

Attorneys for Defendants.

Upon the foregoing stipulations the above bill of

exceptions is settled and allowed.

Dated January 9th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, Central

Division, District of Idaho. United States of America,

vs. Orin Thayer et al. Bill of Exceptions. Filed Jan.

9th, 1904. A. L. Richardson, Clerk.
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In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMER-
ICA,

Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W. \ No. 25.

H. RIDENBAUGH, MARY RIDEN-
BAUGH and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

<

Petition for Writ of Error.

The plaintiff feeling duly aggrieved by the judgment

made and entered by said Court on the 25th day of Sep-

tember, 1903, against said defendants and in favor of

said plaintiff, comes now, by R. V. Cozier, its attorney

for the District of Idaho, and petitions said Court for

an order allowing the plaintiff a writ or error from the

judgment herein, to the United States Circuit Court of

Appeals for the Ninth Circuit, sitting at the city of San

Francisco, State of California, according to the laws of

the United States in that behalf made and provided.

R. V. COZIER,

U. S. Attorney for Idaho and Attorney for Plaintiff.

[Endorsed] : Filed Jan. 9th, 1904. A. L. Richardson,

Clerk.
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fa the United States Circuit Court of Appeals for the Ninth

Circuit.

THE UNITED STATES OF AMER-
IGA, \

Plaintiff in Error,

vs.
/

ORIN THAYER and R. S. SHAW, W. Nq 25

H. RIDENBAUGH, MARY RIDEN-
j

BAUGH, and A. ROSSI, Doing Bnsi- k

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants in Error.

Assignment of Errors.

In the Matter of the Petition of the United States of

America, Plaintiff in Error, for a Writ of Error:

Afterwards, to wit, on the 8th day of February, 1904,

at the term of the United States Circuit Court

of Appeals for the Ninth Circuit, in the city of San

Francisco, State of California, comes the United States

of America by R. V. Cozier, its attorney for the District

of Idaho, and says that in the record and proceedings in

the above-entitled matter there are manifest errors in

this, to wit:

1st. The trial court erred in permitting the witness

for the defense, T. J. Spencer, over the objections of the

plaintiff in error, to testify as to his knowledge of the
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Boise Basin country; that he had prospected clear

Through to Idaho City, and that there was placer and
quartz all through the country he had prospected; it

not being shown that the country of which the witness

testified was a part of the land from which the timber
in question was cut.

2d. The trial court erred in admitting in evidence
upon the part of the defendant in error, over the objec-
tion of the plaintiff in error, the maps marked "Defend-
ants' Exhibits Nos. 1 and 2."

3d. The trial court erred in permitting Relf Bledso,
witness for the defense, over the objection of the plain-
tiff in error, to testify as to his knowledge of the coun-
try generally in the Boise Basin, and as to what he had
done in the way of general prospecting for gold along
the lands in and tributary to the Boise Basin; said tes-

timony not being confined to the lands from which the
timber in question was cut.

4th. The trial court erred in instructing the jury,
over the objection of the plaintiff in error, as follows:

I.

"The provision which raises the question of doubt ifa

that which says that the timber may be cut from public
lands, said lands being mineral and not subject to entry
under existing laws of the United States except for

mineral entry. If that clause were construed by itself,

independent of the other provisions of the law, and
without any regard to the objects which Congress must
have had in view in enacting the law, then the conten-

tion made by the Government would undoubtedly be
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correct; that is, that the cutting of the timber would be

limited to actual mining ground; that is, ground that

could be patented under the mining laws; such claims

as, under the law, can be entered. But, of course, you

understand that the ground that can be patented and

entered under the mining laws are those particular

tracts where mineral has been discovered and the

ground located and claimed as a mining claim."

"Now, as I said, if we take simply that clause and con-

sider it alone, there would be no question that the cut-

ting of timber would be limited absolutely to actual;

mineral ground, that is, such as is known to contain

mineral of value, and, it may be added that when ground

is known to contain mineral of value it is located and

claimed as a mining location. It would, therefore, re-

sult that the use of timber would be practically limited

to mining locations."

"Shortly after the passage of this law, when all the

conditions under which it was enacted and when the

objects which Congress had in view in its enactment

were better understood than now Secretary of the In-

terior Teller, who was entirely familiar with all the

circumstances under which the law was enacted, and,

if I am not mistaken, was a member of the senate at the

time the law was enacted, in construing it in 1882, used

this language: 'Where the lands are situated in districts

of country that are mountainous, interspersed with

gulches and narrow valleys, and minerals are known to

exist at different points therein, such lands, in the ab-

sence of proof to the contrary, will be held mineral in
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character'—he does not say simply the ground located

as mining claims, but the general sections of the coun-

try where this mineral is discovered—'but where there

are extensive valleys and mountains where no mineral

exists the land may be considered and treated as non-

mineral.' "

"Such were the views of the Secretary of the Interior

at that time and those views were followed for a great

many years. Timber was cut, from time to time, upon

all sections of land in the neighborhood of mining camps.

The views of the Secretary have changed and he now

construes the law by taking that one clause I have re-

ferred to, alone and independent of the rest of the stat-

utes; and, as I said, construing it alone, it means just

what the Secretary now claims, as I understand his

ruling."

5th. The trial court erred in instructing the jury, over

the objection of the plaintiff in error, as follows:

2.

"But the question that is to be determined now is,

what is the proper construction to be placed upon this

law? Is the construction now placed upon it by the

Secretary of the Interior and the claim which the repre-

sentative of the Government has urged in this case the

correct one, or is the former construction the proper

one?"

"In construing the law we must keep in view first,

that the law provides for the use of a large amount of

timber. You will remember that it provides for timber
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for- building, for mining, for agriculture, and for all

other domestic purposes. The mere suggestion is suffi-

cient to convince you that a large amount of timber was

required for these different uses. And second, you must

keep in view that under this construction it would be

limited to the actual located mining claims in which

mineral had been discovered and which would be subject

to patent under the mining laws, as I have before sug-

gested. Keep these two ideas now in your minds: First,

the large amount of timber required; second, under the

claimed construction, the small amount of territory that

would be available for the use of timber."

"There are two reasons which, in my opinion, militate

against this construction of the law, and which would

make the law futile, the first is that if you limit it sim-

ply to mining claims, you limit the cutting of timber to

a very small portion of a mining camp. Any one famil-

iar with a mining camp knows that the located claims

cover a very small portion of the territory—probably

not more than one-tenth, if they are located according

to law. Many are located in violation of law, without

any ledge discovery, but the legally located mining

claims will cover but a very small portion of the coun-

try. You will readily understand that there could no1

be cut from such small area sufficient timber to meet

the wants that the community required, and which < '(in-

gress designed that they should have."

"The second objection is, that the timber on these min-

ing claims belong to the owners of the claims. Otter

citizens have no right to go upon them and cut timber.
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Now, the law does not limit the cutting of timber to the

owners of mining claims. Therefore, if you follow this

construction you give the timber alone to the owners of

mining claims, and others are forbidden to take it. The

law plainly says that all citizens may use it, while this

construction of the law says that only the owners of

mining claims shall use it; so you see, that construction

of the law may not possibly be followed. It renders

the law absolutely absurd."

3.

6th. The trial court erred in instructing the jury

over the objection of the plaintiff in error, as follows:

1.

"I instruct you upon this important question as fol-

lows: That the law includes as mineral land, not only

those tracts in which mineral has actually been discov-

ered and which has been claimed and located as mining

claims, but also all other lands lying in reasonably close

proximity to or in the general neighborhood of such

mining claims, and all such neighboring lands even if

mineral has not been actually discovered therein. In

this connection you must bear in mind that, as a rule,

the land in a mineral district and in the neighborhood

of mines is of such a hilly, broken character that it is

utterly useless for agriculture or other purposes than

mining and for the timber growing upon it, and as Con-

gress is presumed to have known this fact, it is pre-

sumable that it intended to include, under the designa-
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tion of mineral land, all such lands with the view of

granting: the use of timber thereon, as stated."

7th. The trial court erred in instructing; the jury,

over the objections of the plaintiff in error, as follows:

"Much has been said in this case as to the quantity of

mineral that must be found in the ground to constitute

it mineral land. The laws themselves fix no limit. They

do not even say that it must be more valuable for min-

eral than for other purposes, which, as I understand, is

the rule which the Department holds, but in my opinion

it is utterly impracticable. It would become a simple

cpiestion of opinion. Five men might say certain land

is more valuable for mining, while another five might

say it is more valuable for agriculture or other purposes.

It becomes merely a subject of conjecture; one upon

which opinions may and do differ. I feel justified in say-

ing that ground containing only a trace of mineral, a

color, or containing it in such small quantities that a

miner would not expect it to ever prove profitable, can-

not be held to be mineral land. But when it contains

sufficient mineral to encourage the miner to claim and

locate it in good faith as mining ground and work and

develop it with a reasonable expectation of finding min-

eral in paying quantities, even if it never proves valu-

able, is, within the law, mineral land."

''The question may be asked, how will it be known
what the miner's opinion is? My answer is, by what he

does, as you must judge in this case by what has been

done."
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"It is true as argued in this case, that under the strict

letter of the law, land which can be legally entered un-

der the homestead and timber and stone laws, is not

mineral land and cannot be held as such, and also, land

which is legally mineral land cannot be entered under

other land laws, the law makes this distinction between

the two kinds of lands; but in practice it becomes a

question of opinion for the entrymen; what one may

consider mineral land, another may consider non-

mineral. The fact that land is entered as a homestead

is only presumptive and not absolute proof that it is

not mineral land, and so, also, is the fact that land

which is entered as mineral land is not absolute proof

that it is mineral within the law."

8th. The trial court erred in refusing to give to the

jury the following instructions requested by the plain-

tiff in error:

1.

"The defendants in this case contend that the tim-

ber in question was cut and removed from the public

lands of the United States under authority of the art

of Congress of June 3, 1878, authorizing citizens of cer-

tain states, of which Idaho is one, to fell and remove for

agriculture and other purposes any timber or trees

growing and being thereon, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."

"I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question

the burden of proof is upon the defendants. The defend-
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ants must show, not that the neighboring or adjoining

lands are mineral in character, or that those in dispute

may hereafter by possibility develop minerals in such

quantities as will establish their mineral rather than

their agriculture character, but that as a present fact

they are mineral in character, and this must appear

from the actual production of minerals and not from any

theory that they may produce it. In other words, it is

fact and not theory that must control in deciding upon

the character of this class of lands. The Land Depart-

ment of the United States has adopted the rule that if

the land is more valuable for agriculture than for min-

ing, it is not mineral land, although it may contain some

measure of gold or silver. This is the only practical

rule of decision that can be applied to the subject; nor

can account be taken, in the application of this rule, of

the profits that would or might result from mining un-

der other and more favorable circumstances than those

which actually existed or may be produced or expected

in the ordinary course of such pursuit or venture upon

the lands in question."

"I further instruct you that the statute does not re-

serve any land from entry as a homestead or from entry

under other laws of the United States except mineral

entries, because some one may claim and work some por-

tion of it as mineral ground without any reference to

the fact as to whether there is mineral in paying quan-

tities upon the land or not."
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"Nothing short of known mineral upon the land, capa-

ble, under ordinary circumstances, of being worked at

a profit as compared with any gain or benefit that may

be derived therefrom when entered as a homestead, is

sufficient to prevent such entry or to establish the fact

that the lands in question are mineral within the mean-

ing of the said act of Congress. The defendants must

show by a preponderance of evidence that the lands are

not subject to entry under the homestead laws of the

United States, or under any other laws existing at the

time of the passage of the act."

3.

"I further instruct you that mineral lands within the

meaning of the act of Congress of June 3, 1878, are such

lands as are not deemed subject to entry under any of

the laws of the United States except as mineral lands,

the right or privileges being exercised under such regula-

tions as will preserve the timber for the benefit of the

inhabitants engaged in or connected with the mining in-

dustry. Therefore, if the lands from which the defend-

ants cut the timber in question were subject to entry

or settlement under any of the laws of the United States

other than as mineral lands, then such lands should not

be deemed mineral, and the cutting of the timber there-

from by the defendants was unlawful and they are lia-

ble to the Government for the timber cut."

9th. The trial court erred in! instructing the jury,

over the objection of the plaintiff in error, as follows:

"If this land is in the proximity of other land that

is shown to contain mines, it comes within the meaning
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of the law. Of course, that must be within a reason-

able distance of the ground that is shown to be mining

ground. If it is off ten or fifteen or twenty miles, or a

long distance away, so that it would not be accessible

or convenient to use the timber upon it, it could not

be construed as part of it. But if it is in the neighbor-

hood of ground that is known to be mining ground, un-

der the law it must be construed as mineral land—un-

der the definition as I gave you. It is not necessary that

you must find there is mineral in the ground upon which

the timber is cut, but there must be mineral found in

the ground that is reasonably near there. And I fur-

ther state to you that there must be sufficient mineral

in the ground to justify miners to go upon it and pros-

pect it and work it with the expectation that they would

realize something from it. But it is not absolutely ne-

cessary to show that it is profitable. A good many

mines are worked and the men come out very far ber

hind. The question is, the ground that is mining ground

is that ground which contains enough mineral for min-

ers to go upon it and mine it with the expectation and

hope that profit will be realized from it. That is the

definition given by the Supreme Court. Now, so far as

the main issue in this case is concerned, that is the only

construction I can give you."

2.

"That is a question, gentlemen, that I cannot answer

for you. There is nothing in the decisions that says that

it should be one mile or five miles or ten miles. I en-
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cleavored to cover that by tuis instruction, that the land

from which the timber was cut must be within a rea-

sonable distance from that which is known to be min-

ing' land, that is, such a distance as the miner would

likely use it. We will suppose, now, that you have a

section of the country here where you have discovered

mines. Now, I must appeal to your own judgment.

From how far away would miners be likely to haul that

timber for mining purposes? Of course, you will readily

see that that must depend somewhat upon the location

of the country and upon the scarcity of the timber.

But for me to fix the number of miles, that is out of the

question. I cannot do that. You must judge that by

all the circumstances in each particular case. I can

only say that it must be within a reasonable proximity

to the mines. It cannot be off a great distance—so

far as to take it out of the region or neighborhood of

Avhere the mines are. I regret that there are no guides

that you can use in deciding that question and it would

be mere folly for me to undertake to say that it should

be one mile or five miles or ten miles or twenty miles.

Of course, I have no hestitation in saying that a few

miles would be within the meaning of the law. But

to say that you could go ten or fifteen miles off is a

proposition I am not willing to establish."

"I might add this much about the proximity of mining

ground as it appears to my mind. Now, suppose a case.

Suppose we have a gulch here running up and down the

country, on either side of which large mountains slope

off in either direction. Now, upon that mountain side
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there may be no mines at all; that mountain side may

be four or five miles long, yet it may be convenient to

bring- timber down that mountain side to the mines

lower down; in that case I would say that the whole

mountain side might be included within the meaning of

mineral land, because the timber is accessible to be

brought down to the mines that way. Possibly on the

other side of the mountain, on the same range, that

might not, probably, be included as mineral land, it be-

ing too remote. I would not limit it any number of miles.

It might be one and it might be five. In my view of the

law, I would include such as that within the meaning of

the law. But if you go over on the other side of the

mountain down into the other valley, where there might

be no mines, it seems to me that that might be too

remote—that it would belong to some other district.

It is useless for me to attempt to make a law when the

law is not there."

"I give you this as an illustration of my idea about it.

A mining man might not think this a good idea, but I

simply give it as an illustration; and we must leave it

to your judgment, from all the facts and circumstances

in the case, as to what would be mining ground."

10th. The trial court erred in entering a judgment,

upon the verdict of the jury, in favor of the plaintiff in

error and against the defendants in error in the sum
of 1600.00.

11th. The trial court erred in refusing to grant the

motion of the plaintiff in error to set aside the verdict

of the jury and the judgment of the Court rendered
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thereon in favor of the plaintiff in error and against the

defendants in error, and for a new trial.

Wherefore, the plaintiff in error prays that the verdict

and judgment rendered thereon in the trial court in

favor of the plaintiff in error and against the defendants

in error, be canceled and set aside and reviewed and

that the plaintiff in error be granted a new trial.

R. V. COZIER,

Attorney for Plaintiff in Error.

Service of the within and foregoing assignment of

errors, together with a true copy thereof, admitted and

accepted this 9th day of January, 1904.

FREMONT WOOD and

W. E. BORAH,

Attorneys for Defendants in Error.

[Endorsed] : No. 25. U. 8. Circuit Court, Central Di-

vision, District of Idaho. The United States, vs. Orin

Thayer et al. Assignment of Errors. Filed Jan. 9th,

1904. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,'

Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W.
^ ^Q x

H. RIDENBAUGH, MARY BIDEN-

RAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBEB COMPANY,
Defendants.

Order for Writ of Error.

This 9th day of January, 1904, came the plaintiff, the

United States of America, by its attorney, B. V. Cozier,

and filed herein and presented to this Court its peti-

tion praying for the allowance of a writ of error intended

to be urged by said plaintiff, and said plaintiff also hav-

ing filed herein an assignment of errors as provided by

law, on consideration whereof it is ordered that a writ

of error to the United States Circuit Court of Appeals

for the Ninth Circuit, from the judgment hereinbefore,

to wit, on the 25th day of September, 1903, made and
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entered in favor of the plaintiff herein, and against the

defendants herein, be, and the same hereby is, allowed;

and that a complete transcript of the record forthwith

be transmitted to the said United States Circuit Court

of Appeals for the Ninth Circuit, sitting at the city of

San Francisco, State of California.

Dated at Boise, this 9th day of January, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: Filed Jan. 9th, 1904. A. L. Richardson,

Clerk.

In the Circuit Court of the United States, Within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA, \

Plaintiff, )

VS"

I No. 25.

ORTN THAYER et al.,
J

Defendants. /

Order Allowing Withdrawal of Original Exhibits.

Ordered that all original exhibits offered in evidence

by either plaintiff or defendant, on the trial of this

cause, be allowed to be withdrawn from the files, for

the purpose of being transmitted to the United States

Circuit Court of Appeals for the Ninth Circuit, as a
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part of the record upon writ of error, to the said Uni-

ted States Circuit Court of Appeals in this cause.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, District of

Jdaho, Central Division. United States of America, vs.

Orin Thayer et al. Order. Filed Jan. 9th, 1904. A.

L. Richardson, Clerk.

In the Circuit Court of the United States, Within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W.
\^ ^ ^

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

Citation.

The United States of America—es.

To Orin Thayer, and R. S. Shaw, W. H. Ridenbaugh,

Mary Ridenbaugh, and A. Rossi, Doing Business Un-

der the Firm Name and Style of the Shaw Lumber

Company, and to Fremont Wood and W. E. Borah,

Greeting:
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You are hereby cited and admonished to be and ap-

pear at a term of the United States Circuit Court of

Appeals for the Ninth Circuit to be holden in the city of

San Francisco, State of California, on the 8th day of

February, 1904, pursuant to the writ of error filed in

the office of the clerk of the Circuit Court of the United

States for the District of Idaho, wherein the United

States is plaintiff, and plaintiff in error, and you are

defendants and defendants in error, to show cause, if

there be any, why the judgment in said writ of error

should not be canceled and speedy justice should not be

done to parties in that behalf.

JAS. H. BEATTY,

Judge.

[Seal] Attest: A. L. RICHARDSON,

Clerk.

Service of the within and foregoing citation accepted,

together with a true copy thereof, this 9th day of Jan-

nary, 1904.

FREMONT WOOD and

W. E. BORAH,
Attorneys for Defendants and Defendants in Error.

[Endorsed] : No. 25. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho, Cen-

tral Division. United States of America, Plaintiff, vs.

Orin Thayer et al., Defendants. Citation. Filed Jan.

9, 1904. A. L. Richardson, Clerk.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

THE UNITED STATES OF AMERICA, 1

Plaintiff in Error,

vs.

No.
ORIN THAYER, and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants in Error.

Writ of Error

FROM THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT TO THE
UNITED STATES CIRCUIT COURT FOR THE
DISTRICT OF IDAHO.

United States of America—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

the District of Idaho, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court before you or some of you, between the

United States of America, plaintiff, and Orin Thayer,
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and R. S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh

and A. Rossi, doing business under the firm name and

style of the Shaw Lumber Company, defendants, a mani-

fest error hath happened to the great damage of the

said plaintiff, the United States of America, as is said

and appears by the complaint. We being willing that

such error, if any hath been, should be duly corrected

and full and speedy justice done to the parties afore-

said in this behalf, do command you, if judgment be

therein given, that then, under your seal, distinctly and

openly, you send the record and proceedings aforesaid,

with all things concerning the same, to the justices of

the United States Circuit Court of Appeals for the Ninth

Circuit, at the courtrooms of said court in the city of

San Francisco, together with this writ, so that you have

the same at the said place before the justices aforesaid

on the 8th day of February, 1904, that the record and

proceedings aforesaid, being inspected, the said justices

of the said Circuit Court of Appeals may cause further

to be done therein to correct that error what of right

and according to law ought to be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

and the seal of your said court, affixed at Boise, this

9th day of January, 1904.

[Seal] A. L. RICHARDSON,

Clerk.

The foregoing writ is hereby allowed.

JAS. H. BEATTY,

Judge.
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Service of the within and foregoing writ of error, to-

gether with a true copy thereof, accepted this Oth day

of January, 1904.

FREMONT WOOD and

W. E. BORAH,
Attorneys for Defendants and Defendants in Error.

[Endorsed]: In the United States Circuit Court of

Appeals for the Ninth Circuit. United States of

America, Plaintiff in Error, vs. Orin Thayer et al., De-

fendants in Error. Writ of Error from the Circuit

Court of Appeals for the Ninth Circuit to the United

stales Circuit Court for the District of Idaho. Eiled

Jan. !», 1«H)4. A. L. Richardson, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in

the cause aforesaid, together with all things thereunto

relating, be transmitted to the said United States Cir-

cuit Court of Appeals for the Ninth Circuit, and the

same is transmitted accordingly.

[Seal] A. L. 1UOTIAEDSON,

Clerk.
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In the Circuit Court of the United States, Ninth Judicial

Circuit, District of Idaho.

THE UNITED STATER OF AMERICA,

vs.

emiN THAYER et al, J

Clerk's Certificate to Transcript.

I, A. L. Richardson, Clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

I to 116, inclusive, to be a full, true, and correct copy

of the record and proceedings in the above-entitled

cause, except the orginal exhibits; and that the same

together constitute the transcript of the record and

the return to the annexed writ of error.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 14th day of January, 11)01.

[Seal] A. L. RICHARDSON,

Clerk.

[Endorsed]: No. 1038. United States Circuit Court

of Appeals for the Ninth Circuit. The United States

of America, Plaintiff in Error, vs. Orin Thayer and R.

S Shaw, W. II. Ridenbaugh, Mary Ridenbaugh, and A.

Rossi, Doing Business Under the Firm Name and Style



»•.*. Orin Thayer rt al. 1-11

of the Shaw Lumber Company, Defendants in Error.

Transcript of Record. Upon Writ of Error to the Uni-

ted States Circuit Court for the District, of Idaho, Cen-

tral Division.

Filed January 23, 1904.

F. D. MONOKTON,
Clerk.
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